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“The subject * * * is of such great 
and immediate importance in view of the 
agitation against corporations, that every 
business company and every business man 
ought to look into it carefully at once.— 
Moopy’s MAGAZINE. 
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Which it is Submitted, Will be Found Superior to Incorporations, 
Under Existing Conditions, for all Kinds of Legitimate Business, Will- 
ing to Pursue a Policy of Honesty and Good Faith. 


Many of the greatest corporations of our large cities have already been re- 
organized on the new basis and many more are interested. Lawyers should be fully 
informed on this new and important development of the law. 
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it would be absolutely necessary, provided I could rely on each form. 
Every form in this work is sanctioned by several authorities cited in a note 1 

thereto. Is this sufficient? A. Certainly. And you may send me a copy of this work 
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MUNICIPAL CORPORATION ATTACHING 
CONDITIONS TO USE OF STREETS BY 
PUBLIC SERVICE COMPANIES. 





It is suggested by the case of Springfield 
v. Springfield Gas Company, 31 Ohio C. C. 
Rep. 446, which decision was rendered. in 
1907 and appears in these reports as pub- 
lished in 1911, that natural gas companies 
are, sometimes at least, admitted to cities 
with the intent that they should supple- 
ment rather than supplant old companies 
Urban inhabitants 
and authorities may have looked kindly up- 
on their entrance upon this theory, because 


supplying artificial gas. 


municipalities owned their own gas works. 
Or restrictions may have been attempted 
to be imposed at the instigation of stock- 
holders of companies manufacturing gas. 
Perhaps, also, it may have been thought 
that natural gas was objectionable in some 
way, Of which police power could take 
notice, when proposed as an illuminant. 
Whatever the reason, we see from the 
case we have instanced that a gas company 
having the right to manufacture and sup- 
ply to the city of Springfield artificial, gas, 
was therein established and doing business. 
Afterwards the city council granted to a 
natural gas company the right to lay and 
maintain in its streets pipes for supplying 
the city and its inhabitants with natural 
gas for heating, fuel and power purposes 
only. When this franchise was granted, 
the granting ordinance fixed the price to 
the consumer at ten cents per thousand 
cubic feet, while that of artificial gas was 


S? 


$1.50. 

Some seven years afterwards the arti- 
ficial gas company acquired by purchase 
all of the property of the natural gas com- 
pany. Before this, however, the latter com- 
pany made no objection to purchasers of its 
gas using it also for illuminating purposes, 
all of which was known to the artificial gas 
company, whose charter some ten years 





later was amended so as to authorize it to 
sell and deliver gas both artificial and 
natural. 

At this stage the artificial gas company 
deemed itself sufficiently entrenched to en- 
force a demand that natural gas should not 
be used for illuminating purposes and 
threatened that, unless appliances for using 
natural gas for light were disconnected, it 
would refuse to furnish such gas for any 
purpose. The city brought injunction. 

It was pointed out that Ohio statute au- 
thorizes natural gas companies to supply 
natural gas for lighting purposes and gives 
them the power of eminent domain. It is 


Falso said they may occupy streets and 


alleys, but only upon terms and conditions 
to be fixed by cities and villages. One of 
such conditions recognized by Ohio law to 
be imposable was the rate the city or vil- 
lage elected to be charged. ‘This city 
claimed that there was no estoppel in its 
attempt to confine the use to heat, fuel and 
power, and, therefore, it could require de- 
fendant as a public service corporation to 
perform its full charter powers. 

After premising that neither of the orig- 
inal companies could have been granted ex- 
clusive rights to the use of the streets and 
alleys for its purposes, it is said that a 
user of gas is the user of a commodity that 
belongs to him and: “A municipality has 
not the authority to prescribe by ordinance 
that its inhabitants shall not use property 
acquired for any purpose neither dangerous 
nor injurious.” 

But not yet is it evident, that the city 
may not attach a condition upon the con- 
veyance through it; strects of a commed- 
ity to be used by its inhabitants, that is t> 
say, to a special use, though it be adapted 
to another use, in which it is neither dan- 
gerous nor injurious. Suppose, fer ex- 
ample, a city should d-termin: that it is 
idvisable for the purpose of confining the 
laving of smaller pipe in a certain street. 
that gas should be used in a certain part of 
a city for one purpose only, and concede 
that this requirement of smaller pipe was 
‘n fair discretion, why might not this pur- 


. 
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pose be carried over to restriction in use 
by the inhabitants of a city? Would it not 
seem, then, that ownership by the purchaser 
of the gas might not be conclusive of the 
question of use? Perhaps, however, the 
use by the court of the words, “any pur- 
pose neither dangerous nor injurious,” 
shows it does not disagree with an affirm- 
ative answer to our query. It comes down 
then merely to a condition being in further- 
ance of some public purpose restrictive of 
one’s use of his own—especially when 
streets and alleys are established for the 
benefit of the inhabitants of a city and not 
2s means whereby their private rights in 
their homes or business may be unduly re- 
stricted. 

The case we are considering relies on a 
decision by the Supreme Court of Ohio, 
which held a condition void as to the 
grantee of a franchise in the use of a city’s 
streets. State v. Traction Co., 64 Ohio 
St. 272, 60 N. E. 291, affirming S. C. 10 
Ohio C. C., Dec. 212. A fortiori it seems 
to us would an arbitrary condition, not sub- 
serving, but militating against, ordinary 
rights of people generally, fail of any re- 
ognition. ‘he latter would show that mu- 
nicipal officers had transcended their pow- 
ers as trustees. 

In this latter case the state, on the rela- 
tion of the attorney general claimed ouster 
against a street railway for carrying ex- 
press matter and freight through a city, 
when its council only had granted it per- 
mission to carry passengers and their or- 
dinary baggage or packages in hand. ‘The 
reasoning of the court was that a city’s 
streets were subject to regulation within 
the uses contemplated by the original pro- 
prietor of the surface, which he had dedi- 
cated to use as a street. Therefore it was 
thought, that notwithstanding permission 
may be refused a street railway to go upon 
a street, yet being there by. permission, con- 
ditions may not reduce use below such con- 
templation, It is, in the view of the court, 
the abutter who is principally to be con- 
sidered, and his right is in the ordinary 
uses of the street being preserved. 


Further it is said the city is but an agent 
of the state in granting permission for a 
street railway to occupy a street and by 
such act it exhausts its power. Its power 
after that is regulation of its use. Its prin- 
cipal has given it no right to attach condi- 
tions to a grant. 

It has seemed to us, that instead of cities 
and villages having the absolute right to 
bar from the use of its streets and alleys 
public service corporations, proposing to 
supply its inhabitants with necessities such 
as light and heat, when beyond temporary 
inconvenience no sort of interference with 
public use is contemplated, there should 
*be given right to occupy them under regula- 
tions for tearing up and restoring to order. 
The right to refuse permission is but a 
-grant within the theory of regulatory con- 
trol and nothing more. Under that theory, 
of course, conditions to occupation, which 
in no way concern regulation, should not 
be recognized, and any attempt to impose 
them rightly should be held inconsequent. 
Any other thought is on the theory of the 
city owning the streets as a private pro- 
prietor owns property, and, even he might 
encounter some obstruction in the attach- 
ing of conditions, which had a plain ten- 
dency to monopoly. That inquiry we do 
not try to pursue. 








NOTES OF IMPORTANT DECISIONS 





INSURANCE—POWER OF OFFICER TO 
RATIFY CHANGE OF OWNERSHIP AFTER 
LOSS BY FIRE.—We have considered in this 
Journal demand of payment of an overdue in- 
stalment note as reviving insurance (76 Cent. 
L. J., 21) and waiver of notice and proofs af- 
ter time for furnishing same has expired (id. 
100) and here is considered the right of an 
officer of a mutual insurance company to fix a 
liability on it which would not otherwise exist. 
Harper v. Michigan Mut. Tornado, Cyclone & 
Windstorm Ins. Co. (Mich.) 139 N. W. 27. 

The facts show that certain owners were 
members of such a company, their store build- 
ing being insured therein. Membership meant 
having a policy of insurance in the company, 
conducted on the mutual plan. Upon a mem- 





ber selling the policy by assignment, approv- 
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ed by the company’s secretary, insured suc- 
ceeded as the purchaser of the property. In 
this case the assignment was made November 
g, the property destroyed by cyclone Novem- 
ber 11, and the secretary approved the assign- 
ment November 18. There was a recovery in 
the court below upon its being submitted to 
the jury upon a question of fact of the com- 
pany’s secretary being aware or not of the 
puilding having been already destroyed. The 
jury finding that he was, rendered a verdict 
for plaintiff. The Supreme Court reversed 
without a new trial. 


The reversing court said: “We will assume 
that when the secretary indorsed his approv- 
al of the assignment he knew that the building 
had been destroyed, and that he intended by 
his act to receive the policy so as to make it 
cover a loss that had already occurred. * * * 
Boldly stated plaintiff’s proposition is this: 
That after his building was destroyed, he 
could effect an insurance upon it through the 
wrongful act of the secretary. This is not a 
case of waiver, and is not governed by the 
rules laid down in the many cases cited by 
plaintiff. It is a case where if plaintiff’s con- 
tention could prevail, defendant’s secretary 
would be permitted to take $1,500 from mem- 
bers of this defendant organization and pre- 
sent it to plaintiff. This is not insurance. It 
is vicarious philanthropy.” 


Yet how is this any different from the other 
cases we considered? In one of them there 
was a suspension of vitality subject to reviv- 
or, just as here, and in the other a complete 
accrual of forfeiture. Yet the companies were 
held. But the mutual feature seems in this 
case to have had some influence on the court’s 
mind. But should it have any? One insur- 
ance company is in business just as another, 
and scope of authority in agents ought to be 
as to one just as to the other. Insurance prin- 
ciples will not unravel these distinctions. It 
seems, however, that the ruling was sound, 
because such an approval is not within the 
scope of an officer’s agency. His authority is 
in the carrying of business, not in committing 
his principal to liability outside of “‘business.” 








RECENT DECISIONS IN THE BRITISH 
COURTS. 





There is in this country a difference in the 
Practice of companies regarding the purchase 
of their'own debentures or debenture stock for 


Cancellation. The purchase may or may not 





be in the open market, according to the cii- 
cumstances and to the provisions of the Trust 
Deed (if any). It appears to be the practice 
in some cases for the vendor to execute a 
transfer in favor of the company, which trans- 
fer is stamped with an ad valorem stamp. On 
the other hand, it is simpler and less costly 
to carry out the transaction by executing a 
form of discharge which is signed by the trans- 
ferrer, which form of discharge is liable mere- 
ly to a stamp duty of 1d., inasmuch as it is a 
(See Firth v. Inland Revenue 
Commissioners, 1904, 2 K. B. 205.) This we 
understand to be a common practice. The 
question is which of these two forms of pro- 
The doubt would seem to 
be whether such a transaction is really a pur- 
chase at all, or whether is not merely in sub- 
stance a redemption of the usual type. In 
George Routledge and Sons, Limited (1904 
2 Ch. 474), Buckley, J. (as he then was), de- 
scribed the effect of a similar transaction thus: 
“The company had become the assignee of its 
own debt, and become bound to pay itself £100 
and interest. It had also become the assignee 
of its own undertaking by the way of charge 
to secure the payment. The result to my mind 
is that the debt and the security were both. 
absolutely gone. A man cannot be the assig- 
nee of his own debt, and cannot be mortgagee 
of property of which he is also mortgagor.” 
On the face of it, then, the transaction may 
appear to be a sale, but in substance it appears. 


mere receipt. 


cedure is correct? 


to be rather a redemption, possibly by pay- 
ment of the debt in full, or more probably by 
a greater or a lesser payment (according to 
the market price), the bargain being to redeem 
and take a surrender of the security at an 
agreed figure. If this be so. To have a trans- 
fer executed would appear to be inviting an ad 
valorem stamp duty, which, when the real na- 
ture of the transaction is looked into does not 
appear to be chargeable. Sooner or later, it 
is likely that the courts will have to decide 
the matter—and there is room for much argu- 
ment on both sides. Till then the method by 
transfer should be avoided. 

In Scotland the only form of effective se- 
curity recognized by law is assignation duly 
completed, by either delivery, intimation, or 








; 
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registration as the case may be. In England 
on the contrary, there is the doctrine of equit- 
able mortgage which in certain circumstances 
makes deposits of documents tantamount to 
granting a security over the subjects they 
represent. In a recent Privy Council case it 
was held that under the Indian Transfer of 
Property Act, 1900, a deposit of an insurance 
policy by way of security for a debt without 
writing was ineffective. This brings the In- 
dian law into line with Scots Law and abro- 
gates the English rule which formerly pre- 
vailed in India. 

Another Privy Council case, also from In- 
dia is of interest. A bank made advances on 
cotton deposited with them by a merchant who 
was also a warehouseman. It turned that he 
had fraudulently pledged a third person cot- 
ton warehoused with him. It was held that 
the bank were in good faith and not liable to 
the third person for the value of the cotton 
which the pledgor had used for his own pur- 
poses. 

A decision of some importance to traders 
arising out of detention of goods in transit 
during the railway strike of last summer was 
before the divisional court recently on appeal 
from the Bristol County Court. The facts of 
the case were that a package received in the 
ordinary course by a railway company for 
transit was delayed by the general railway 
strike in which the company’s servants were 
involved, and as the contents were deteriorat- 
ing through the heat the stationmaster sold 
the consignment for what it would fetch. The 
consignors sued the railway company for dam- 
ages for breach of contract to deliver, and the 
County Court judge found in their favor on 
the ground that the delivery was prevented by 
the default of the railway company’s own ser- 
vants. In support of their appeal against this 
decision the railway company relying on Hick 
v. Raymond and Reid, decided in 1893, con- 
tended that in calculating what was a reason- 
able time for delivery regard must be had to 
all circumstances, and that amongst these 
must be included a strike of the servants of 
the carriers so long as it was not occasioned 
by their own (the carriers) default. This con- 
tention was upheld by the Divisional Court, 
and as in the opinion of the court there was no 
evidence of default by the company they were 
held entitled to succeed. 

The question of the railway company’s right 
to sell the consignment was settled by agree- 








ment between the parties in view of the ap- 
peal being allowed, with the object of avoid- 
ing a new trial upon that point, but it may be 
noted that Mr. Justice Scrutton (who with’ 
Mr. Justice Ridley heard the case) remarked 
that the doctrine of a sale by a carrier as an 
agent of necessity, applied to the case of car. 
riage by land as well as to carriage by sea, 
provided the necessary ingredients existed, 
viz., a real necessity for the sale and the prac- 
tical impossibility of.obtaining the owners’ ip- 
structions as to what should be done. 


The owners of the British Stanard, totally 
lost in 1910, sued the underwriters for recoy- 
ery under the policy of insurance on the ship, 
The court held, following the House of Lords 
decision in the Gunford case, that the policy 
was void because the owners had concealed 
the fact that they had another insurance on 
the boat. Now it has emerged that the build- 
ers of the British Standard had contracted with 
her owners for payment by installments, and 
to secure same had received a mortgage of the 
vessel and an assignment of her policies. They 
now claimed to recover from the underwriters 
in respect of the total loss of the ship, arguing 
that although the policy might be bad against 
the immediate assured, it was good as against 
a bona fide assignee. But the court again 
found the policy void, holding that a defense 
of concealment of a material fact in connection 
with a policy of marine insurance is a good 
defense even against an innocent assignee of 
the policy. The decision emphasizes the basic 
principle of the contract of insurance, whether 
marine, life, accident or guarantee, namely, full 
and candid disclosure of all facts materially af- 
fecting the risk. Obviously it has a bearing 
on the risk to know whether the boat is al- 
ready heavily insured. In the case we have 
just noticed, reference was made to the hard- 
ship which the ship’s builders sustained by 
reason of the fact that having trusted the own- 
ers of the British Standard to make the prop 
er disclosures, the policy was disputed be 
cause the proper disclosures were not made. 
The judge expressed sympathy, but declared 
that to find in favor of the mortgagees would 
revolutionize the position of underwriters, and 
entirely shake the basis on which their busi- 
ness was done, which is that they are entitled 
to rely as against all persons interested either 
at the time the policy was made or afterwards, 
upon proper disclosures and true representa- 
tions having been made when the policy was 
first negotiated. 

DONALD MACKAY. 


Glasgow, Scotland. 
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POWER OF COMMON COUNCIL TO 
DIVERT SINKING FUND. 





Where power is conferred, either by a 
general statute or by a direct vote of the 
people, to levy and collect taxes to provide 
a fund for a specific purpose—e. g. a sink- 
ing fund to pay installments of interest 
and the principal on bonds of the munici- 
pality—has the common council of such 
municipality power to divert the fund thus 
raised to any other legitimate purpose? 
The rights and powers of a common coun- 
cil in dealing with a sinking fund, or any 
other fund dedicated to a specific purpose, 
which has been duly established, is gov- 
erned by the state ‘constitution, by the char- 
ter of the municipality, and by the provi- 
sions of the ordinance creating and setting 
apart the special fund. 

The constitution of California, and 
probably the same is true in the other 
states, provides regulations touching the 
moneys, assessments and taxes belonging 
to or collected for the use of any county, 
city, town or other public or municipal cor- 
poration, and requires them to be deposited 
with the treasurer or other legal de- 
positary, to the credit of such county, city, 
town, or other corporation, respectively, 
for the benefit of the funds to which they 
respectively belong. Municipal charters 
usually contain provisions regulating the 
creation of a bonded indebtedness and the 
establishment of a sinking fund for its pay- 
ment. The ordinance by which a municipal 
bonded indebtedness is authorized, usually 
provides for the establishment of a sink- 
ing fund to pay the installments of inter- 
est and principal at or before maturity, and 
fixes the rate of taxation to accumulate 
and maintain the fund. A fund so raised 
is dedicated to a specific purpose and is 
impressed with a trust for that purpose. 
Can it be used for any other legitimate 
purpose while the original purpose remains 
unaccomplished ? 


The Supreme Court of North Carolina 


(1) Const. 1879, art. XI, §§ 16, 17, 18. 





has answered this question affirmatively.? 
In the course of the opinion the court says: 
“We know of no statute nor any rule of 
law or a public policy which prevents coun- 
ty commissioners from applying a tax pro- 
fessedly for one purpose, to any other 
legitimate purpose. If they can not 
apply the proceeds of such a tax otherwise 
than for its professed purpose, what would 
become of it if the purpose became inex- 
pedient or impossible, or of the excess, if 
by chance an excess was left after the pur- 
pose was accomplished ? 

This case seems to stand alone in this 
holding. ‘The court, in the opinion, cites 
no authorities, and it is not found that this 
case has ever been cited. The- decision is 
thought not to be sound in principle, and 
surely is not in harmony with many well- 
reasoned cases. 


There are two well recognized excep- 
tions in which the general rule of law here 
discussed does not apply, which exceptions 
cannot be considered further at this time 
than simply’ to point them out. One of 
these exceptions is where the bonds, to 
pay which a sinking fund is established 
and accumulated, are invalid; because in 
such a case the fund received to pay in- 
stallments of interest and the principal, is 
not impressed with a trust, and the gen- 
eral rule of law governing a trust fund 
does not apply. Another exception to the 
general rule is where the tax levied to 
create the fund is excessive, and the fund 
raised is more than is required for the pur- 
poses for which established and collected; 
the surplus is not impressed with a trust.‘ 


(2) Long v. Commissioners of Richmond 
County, 76 N. C. 273. In this case, however, 
the court admit: “There may perhaps be an 
exception where a tax is levied by a special 
authority from the legislature, or upon the 
vote of the people, which would not otherwise 
be lawful.” 


(3) Wurth v. City of Paducah, 116 Ky. 403, 
105 Am. St. Rep. 225, 76 S. W. 143. See, also, 
Irwin v. Exton, 125 Cal. 622, 58 Pac. 257, where 
it was held that the bonds being invalid the 
money raised to pay the principal and interest 
might be carried into the general fund. 

(4) Board of Education of City of Paducah 
v. City of Paducah, 108 Ky. 209, 56 S. W. 149. 
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According to the weight of decision,® 
where a fund has been provided and dedi- 
cated to a specific purpose, neither the 
common council, nor any board or body of 
the municipality, can divert the money in 
such fund, or any portion of it to any 
other purpose than that to which it is dedi- 
cated—e. g. in the case of a sinking fund, 
(1) to the payment of installments of in- 
terest on outstanding bonds, and (2) the 
redemption of the bonds at or before ma- 
turity—as long as that purpose is unac- 
complished ; e. g. as long as there are bonds 
outstanding. 


There are several reasons why the fund 
cannot be diverted. In California, and per- 
haps in other states, the constitution pre- 
vents such a diversion. Where a com- 
mon council, either by general statute or by 
a direct vote of the people, is empowered 
to pass an ordinance authorizing a bonded 
indebtedness and to provide for its pay- 
ment, by the passage of such ordinance 
providing for a sinking fund, and fixing 
the rate of taxation to create or accumulate 
and maintain such fund, such sinking fund 
becomes an established fact, and the com- 
mon council of the municipality, in so far 
as the grant of power in the premises is 
concerned, becomes functus. The only 


(5) Carter v. Tilghman, 119 Cal. 
34; Chamberlain v. City of Tampa, 40 Fla. 74, 
23 So. 572; Kager v. Hunter, 102 Ga. 76, 29 S. 
E. 141; Town of Aurora v. Chicago, B. & Q. R. 
Co., 119 Ill. 246, 10 N. E. 27; State ex rel. Coun- 
ty Attorney v. City of Emporia, 57 Kan. 710, 47 
Pac. 833; Collins v. Henderson, 74 Ky. (11 
Bush) 74; Board of Education v. Board of Trus- 
tees of Public Library, 113 Ky. 234, 68 S. W. 
10; State ex rel. Brittin v. City of New Orleans, 
139 La. 110, 33 So. 102; Kelly v. City of Minne- 
apolis, 63 Minn. 125, 30 L. R. A. 281, 65 N. W. 
115; State ex rel. Hopper v. Cottengin, 172 Mo. 
129, 72 S. W. 498; Union Pac. R. Co. v. County 
of Dawson, 12 Neb. 254, 11 N. W. 307; Landen- 
-. slager v. Atlantic City (N. J., July 10, 1912), 83 
Atl. 898; In re Limitation of Taxation, 3 S. D. 
456, 54 N. W. 417; City of Sherman v. Williams, 
84 Tex. 421, 31 Am. St. Rep. 66, 19 S. W. 66; 
City of Austin yv. Cahill, 99 Tex. 172, 88 S. W. 
542; State ex rel. Barton v. Hopkins, 12 Wash. 
602, 41 Pac. 906; State v. Haben, 22 Wis. 660; 
City of New Orleans v. Fisher, 180 U. S. 185, 
45 L. ed. 487, 21 Sup. Ct. 437; Ranger v. City of 
New Orleans, 2 Woods 128, Fed. Cas. No. 11, 
364; Coler v. Board Com’rs., 87 Fed. 

(6) Art. XI, §§ 16, 17, 18. 


104, 51 Pac. 


257. 





right and power conferred upon the com- 
mon council is the right to exercise a spe- 
cific power. The power granted in such a 
case is not a delegation to the common 
council of legislative power over a specific 
subject. The sinking fund having become 
an established fact, through the passage of 
the ordinance providing therefor, at once 
passed beyond the jurisdiction of the power 
and control of the common council.” 

Another matter that must not be lost 
sight of is the fact that that the supposed 
ordinance, being valid when passed and 
approved, pursuant to a power thereto 
fully given, the establishment of a sinking 
fund and the fixing and declaring the rate 
of tax-levy therefor, the city council has 
no power subsequently to in any way inter- 
fere with such ordinance, with the sinking 
fund, or with the tax rate provided, to the 
detriment or injury, or to the possible detri- 
ment or injury of any bondholder, while 
any bonds sold and outstanding are unre- 
deemed. This point is forcefully discussed 
by the Supreme Court of Texas in a case 
decided June 22, 1905,° in which the court 
Says: 


“The contract for the bonds being valid 
when made, inclusive of the stipulation for 
‘ax rate to be levied for their payment, any 
subsequent legislation, whether consisting 
of a legislative enactment or municipal 
ordinance passed under legislative au- 
thority, impairing the obligation of the con- 
tract, either as to its validity or means of 
substantial equivalent, would in so far be 
enforcement, as by withdrawing or limit- 
ing the taxing power without providing a 
utterly void as violative of the contract 
clause of the national constitution.” 


(7) See Landenslager v. Atlantic City (N. J., 
July 10, 1912), 83 Atl. 898. 

(8) City of Austin v. Cahill, 99 Tex. 172, 88 
S. W. 542. 

(9) Const. U. S. art. I, § 10; Murray v. Char- 
leston, 96 U. S. 436, 24 L. ed. 760; City of Mo- 
bile v. Watson, 116 U. S. 289, 29 L. ed. 620, 6 
Sup. Ct. 398. The result would be to require 
the courts to pursue the same course and reme- 
dies in the enforcement of the contract as they 
would have pursued had such invalid legisla- 
tion never existed. Louisiana v. Pillsbury, 105 
U. S. 278, 26 L. ed.. 1090; United States ex rel. 
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The city treasurer, as the sinking fund 
is collected and paid in, becomes the hold- 
er—and so far as the common council are 
concerned—is the owner of the sinking 
fund as a trustee for the purpose of ac- 
cumulating the fund and paying out the 
money as provided in the ordinance creat- 
ing the fund.*° 


As was well said by the Supreme Court 
of Florida, “the city council is invested 
with a large discretion in administering the 
city’s financial affairs, but this discretion 
does not authorize them to divert taxes, 
set aside for a special purpose, to other 
purposes, so long as the special purpose 
exists.” The reason for this is, as is point- 
ed out by the Supreme Court of Illinois,” 
the tax having been levied for the special 
purpose to raise a special fund with which 
to pay bonds, the fund, when collected be- 
ing a special fund, “it could not lawfully 
be used for any other purpose than that 
for which it was raised. It was a trust 
fund in the hands of the town officers. 
They were charged by law to see to its 
faithful application.” The city of Emporia 
passed an ordinance and levied a tax to 
create a fund for the purpose of erecting 
a city building. After the fund was col- 
lected the mayor and city council sought to 
turn this special fund into the general fund, 
and the Supreme Court of Kansas said this 
could not be done; and that the fund could 
be used for the purpose for which it was 
raised, only.** A like holding was made in 
the case of the Union Pacific Railroad Co. 
v. County of Dawson," in which the coun- 


Wolff v. City of New Orleans, 193 U. S. 358, 26 
L. ed. 395; United States ex rel. Von Hoffman 
v. Quincy, 71 U. S. (4 Wall.) 535, 18 lL. ed. 403; 
City of Galena v. Amy, 72 U. S. (5 Wall.) 705, 
18 L. ed. 560; Seibert v. Lewis, 122 vu. S. 284, 
30 L. ed. 1161, 7 Sup. Ct. 1190. 

(10) Commissioners v. Walker, 6 How. 
(Miss.) 148, 38 Am. Dec. 433; In re City of New 
York, 200 N. Y. 138, 93-N. B. 689. 

(11) Chamberlain v. City of Tampa, 40 Fla. 
74, 23 So. 572. See, also, State ex rel. Barton v. 
Hopkins, 12 Wash. 602, 41 Pac. 906. 

(12) Town of Aurora v. Chicago, B. & Q. R. 
Co., 119 Ill. 246, 10 N. E. 27. 

(13) State ex rel. County Attorney v. City of 
Emporia, 57 Kan..710, 47 Pac. 833. 

(14) 12 Nep. 254, 11 N. W. 307. 





ty commissioners sought to turn a special 
fund raised by a tax levy to create a sink- 
ing fund to pay the principal and interest 
on a public loan, into the general fund of 
the county. This principle is far reaching. 
In the case of city of Sherman v. Wil- 
liams,’® the city tax collector having failed 
to pay over the taxes collected to meet the 
obligations of the city on an outstanding 
bond issue to aid the construction of a 
railroad, suit was brought against him and 
his sureties on his bond, which suit was 
thereafter compromised by the tax-collect- 
or conveying to the city certain property. 
The city rented and collected the rent from 
the property thus conveyed, and turned 
the rents thus collected into the general 
fund and not into the fund for the pay- 
ment of the outstanding indebtedness. Un- 
der a judgment thereafter recovered against 
the city on another claim an execution was 
levied upon the property conveyed to the 
city by the tax-collector; and the Supreme 
Court held that the property, when con- 
veyed to the city in settlement of the de- 
falcation in the special fund became im- 
pressed with the same trust as the fund it- 
self, and was not subject to execution to 
pay a judgment against the city on any 
other claim. James M. Kerr. 
Pasadena Cal. 








LEASE—TERMINATION BY OPERATION 
OF LAW. 





GREIL BROS. CO. v. MABSON. 





Supreme Court of Alabama, December 19, 1912. 
Rehearing Denied Feb. 13, 1913. 





60 So. 876. 





A lessee, under a lease of “the barroom and 
fixtures known as the W. Hotel bar * * #*# 
for occupation as a bar, and not otherwise,” 
was relieved from performance, and from his 
liability for rent subsequent to January 1, 1909, 
by the prohibition law, subsequently enacted, 
effective on that date, where he vacated and 
surrendered the premises, since the property 
was leased solely for use as a place for selling 
intoxicating liquors; the words “bar” and 
“barroom” having a more restrictive meaning 
than “saloon,” and meaning a place from which 
intoxicating liquors are to be sold. 


DOWDELL, C. J.: (1) The lease, as enter- 
ed into by the parties, says “that the parties 


(15) 
W. 606. 


84 Tex. 421, 31 Am. St. Rep. 66, 19 S. 
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of the first part have this day leased to the 
parties of the second part the following prem- 
ises in the city of Montgomery, Ala., viz.: The 
barroom and fixtures known as the Windsor 
Hotel bar, and located in the Windsor Hotel 
building on Commerce street, for occupation 
as a bar, and not otherwise.” It will be noted 
that the lease includes the barroom and fix- 
tures inseparably, and provides that the room 
is to be occupied “as a bar, and not otherwise.” 
Appellee was bound, under this contract, to 
have permitted the use of the property as a 
bar, and the appellant was prohibited from 
using it for any other purpose. 24 Cyc. 1062- 
1064, and note 6; Parkman v. Aicardi, 34 Ala. 
393, 73 Am. Dec. 457; McDaniel v. Callan, 75 
Ala. 327. 


(2) “Bar” and “barroom” seem to have a 
more restrictive meaning than “saloon,” and 
by the great weight of authority mean a place 
from which intoxicating liquors are to be sold. 
Words and Phrases, vol. 1, p. 704; Town of 
Leesburg v. Putnam, 103 Ga. 110, 29 S. E. 
602, 68 Am. St. Rep. 80; City of Spokane v. 
Baughman, 54 Wash. 315, 103 Pac. 14. It is 
therefore evident that the main, and, indeed, 
the sole, purpose for which the property was 
leased was that it should be used as a place 
for selling intoxicating liquors. Therefore, 
did the said business become totally prohibited 
by the subsequently enacted state prohibition 
law? We think that such was the result, and 
that the said prohibition law forbade the very 
business and purpose for which the property 
was leased. The general rule is that, where 
the performance of a contract becomes impos- 
sible subsequent to the making of same, the 
promisor is not thereby discharged. 9 Cyc. 
627. But this rule has its exceptions, and these 
exceptions are where the performance be- 
comes impossible by law, either by reason of 
a change in the law, or by some action or 
authority of the government. 9 Cyc. 629, 630; 
Burgett v. Loeb, 43 Ind. App. 657, 88 N. E. 346. 
It is generally held that, where the act or 
thing contracted to be done is subsequently 
made unlawful by an act of the Legislature, 
the promise is avoided. Likewise, where the 
performance depends upon the continued exis- 
tence of a thing which is assumed as a basis of 
the agreement, the destruction of the thing by 
the enactment of a law terminates the obliga- 
tion. Hearst v. Tenn. Brew. Co., 121 Tenn. 
69, 113 S. W. 364, 19 L. R. A. (N. S.) 964, 130 
Am. St. Rep. 753; Am. Mer. Exchange v. 
Blunt, 102 Me. 128, 66 Atl. 212, 10 L. R. A. 
(N. S.) 414, and note, 120 Am. St. Rep. 463, 10 
Ann. Cas. 1022; Lorillard v. Clyde, 142 N. Y. 
456, 37 N. E. 489, 24 L. R. A. 113; Wood v. 








Building Ass’n., 126 Iowa, 464, 102 N. W. 410; 
School District v. Howard, 5 Neb. (Unof.) 340, 
98 N. W. 666; Hooper v. Mueller, 158 Mich. 
595, 123 N. W. 24, 133 Am. St. Rep. 399; Paige 
on Contracts, vol. 3, §§ 1363-1370; Jamieson y. 
Natural Gas Co., 128 Ind. 555, 28 N. E. 76, 12 
i. B. A. Ge. The case of Hearst v. Tenn. 
Brew. Co., 121 Tenn. 69, 113 S. W. 364, 19 L. 
R. A. (N. S.) 964, 130 Am. St. Rep. 753, is 
quite similar to the case at bar. There a 
place was rented as a whisky saloon, and be- 
fore the expiration of the term the sale of 
liquor was made unlawful, and the court held 
that the lease was terminated by the adoption, 
during the term, of a law making the sale of 
liquor illegal. It is true that the word “sa- 
loon” seems to have been used instead of “bar” 
or “barroom,” but the opinion indicates that it 
related to a whisky saloon, instead of a “sa- 
loon” in its broader meaning, and as is de- 
fined in our own case of O’Byrne v. Henley, 
161 Ala. 620, 50 South. 83, 23 L. R. A. (N. S.) 
496. 

In the case of Burgett v. Loeb, 43 Ind. App. 
657, 88 N. E. 346, the Indiana court held that 
a lease of a place for the saie of whisky did 
not become inoperative, because the lessee 
could not get a license to sell during some of 
the years covered by the lease. The reason 
given being that his inability to use the prem- 
ises for the purpose for which they were rent- 
ed did not arise from a change of the law, so 
as to prohibit the business, but resulted from 
the rejection of his application for a license, 
and which was a risk that he assumed. The 
court, however, recognized the general princi- 
ple of law heretofore stated, as the opinion 
says: “It is the general rule that, where the 
performance of a contract becomes impossible 
subsequent to the making of the contract, the 
promisor is not thereby discharged. To this 
rule there is a well-established exception, viz., 
where the performance becomes impossible by 
a change in the law, the promisor is discharg- 
ed. The facts here presented do not bring 
the case at bar within the exception. Appel- 
lant did not discontinue his business because 
of a change in the law, but because of its ap- 
plication.” We therefore hold, that, as the 
property was leased for the sole purpose of 
conducting a barroom, or a place for selling 
intoxicating liquors, the business was destroy- 
ed or prohibited by the enactment of the pro- 
hibition law; and the defendant was thereby 
relieved from performance of the contract af- 
ter the law became effective, and was not li- 
able for rent after January 1, 1969, if it vacat- 
ed the premises and surrendered the property, 
as set out in the special pleas. 





XUM 





ave aaa 





Vor. 76 


CENTRAL LAW JOURNAL. 


233 





ig 





This holding is different from the result in 
the O’Byrne Case, supra, as the court there 
held that the lease was not terminated by 
the prohibition law, as the business for which 
the place was rented was not necessarily pre- 
yented by said law. There the lease was for 
a “saloon,” and the definition adopted by the 
court made it much more comprehensive than 
a “bar” or “barroom,” and the court dwelt 
upon the fact that the tenant had the right to 
and could conduct a saloon without disposing 
of intoxicating liquors; and that the business 
for which the place was rented was not neces- 
sarily abolished or prohibited by law. Again, 
the lease there related only to the building. 
Here the lease covered the room and bar fix- 
tures, and the property was to be used “as a 
bar, and not otherwise,” and, as set out in the 
pleas, was surrendered the day before the pro- 
hibition law went into effect. On the other 
hand, the law and reasoning, as laid down in 
the opinion in said O’Byrne Case, is in full 
accord with the present holding and with the 
weight of authority. 

The case of Goodrum Co. y. Potts-Thomp- 
son Co., Ga. 776, 66 S. E. 1081, 26 L. R. 
A. (N. S.) 498, is not only opposed. to the 
present holding, but is contrary to the over- 
whelming weight of authority. 


499 
iso 


The case of Houston Ice Co. v. Keenan, 99 
Tex. 79, 88 S. W. 197, is not opposed to the 
present holding. The court in said case rec- 
ognized the correct exception to the general 
tule that performance of a contract will not 
be enforced when made impossible by a change 
in the law, but held that there was no change 
that prohibition resuited from a local option 
election held under a law which was in exis- 
tence when the lease was made; and that the 
lessee should have protected himself by a 
clause in the lease against a contingency then 
authorized by law. Here the pleas do not set 
up prohibition under an election held under a 
local option law existing when the lease was 
made, but an act of the Legislature passed af- 
ter the lease was made. 

The case of San Antonio Brewing Co. v. 
Brents, 39 Tex. Civ. App. 443, 8S S. W. 368, 
and Kerley v. Mayer, 10 Misc. Rep. 718, 31 
N. Y. Supp. 818, upheld the lease, upon the 
theory that the lessee could use the premises 
for other purposes, under the terms of the 
lease; that the provision as to a first-class 
whisky saloon did not restrict the use to a 
liquor saloon, but merely restricted the char- 
acter of that business, and the lessee was 
therefore authorized to use the building for 
any other legitimate purpose. 

As this case seems to have been tried upon 





a misconception of the law, which, if applied 
upon the next trial as above indicated, should 
eliminate many of the questions involved in 
the present appeal, we do not deem it neces- 
sary to consider all of the assignments of 
error. It is sufficient to say that the trial 
court erred in sustaining the plaintiff’s de- 
murrers to defendant’s special pleas 3, 4, J, 
and 6, and the judgment is reversed, and the 
cause is remanded. 
Reversed and remanded. 


Note.—Eviction by Statute Making Business 
Unlawful—lIt is to be greatly doubted that the 
holding in Goodrum Co. v. Potts-Thompson Co., 
133 Ga. 776, 66 S. E. 1081, 26 L. R. A, N.S 
498, is “contrary to the overwhelming weight of 
authority.” This case is greatly bottomed on 
Lawrence v. White, 131 Ga. 840, 63 S. E. 631, 19 
L. R. A., N. S. 966, where the reasoning is great- 
ly more elaborated. But the Goodrum case states 
the general proposition quite differently than it 
appears in the instant case. The latter regards 
the leasing and agreement to pay rent as in the 
nature of an executory contract whose perform- 
ance is arrested by operation of law, and so 
does Hearst v. Tenn. Brew. Co., 121 Tenn. 60, 
113 S. W. 364, 119 L. R. A., N. S. 964, which is 
among the cases it cites. But the Lawrence case 
regards it as executed contract whereby a party 
has voluntarily created a duty or charge upon 
himself. . In such case Chancellor Kent speaks 
of it having become fixed and settled in the 
common law that “he ought to abide by it when 
the other party is not in fault, and when he 
might have provided, if he had chosen, against 
his responsibility in case of such accidents” 
(those which take away the absolute or lawful 
enjoyment of the premises). The instant case 
shows that this rule would not be recognized 
because it says: “Where the performance de- 
pends on the continued existence of a thing 
which is assumed as a basis of the agreement, 
the destruction 6f the thing by the enactment of 
law terminates the obligation,” or if it does not, 
it makes other destruction not by fault of the 
tenant different than destruction by law. Why 
this difference? 


The case of Am. Mer. Exchange y. Blunt, 102 
Me. 128, 66 Atl. 212, 120 Am. St. Rep. 463, 10 
Ann. Cas. 1022, was not a case of leasing but 
an agreement for personal services—an employ- 
ment contract—and the very elaborate note in 120 
Am. St. Rep. cites no cases as to leasing. 

The case of Hooper v. Mueller, 158 Mich, 595, 
123 N. W. 24, 133 Am. St. Rep. 399, also cited 
by the instant case as on its side, seems to us 
to look somewhat the other way. The court 
said: “The local option law which went into 
effect in that county during the term of this 
lease rendered the performance of the contract 
on the part of the plaintiffs (lessors) impossible. 
They had agreed that in case of failure to fur- 
nish and secure bondsmen for defendants as re- 
tail liquor dealers, the lease should become void. 
It may well be said that they contracted with 
reference to this contingency which has arisen, 
as well as to any other circumstances which 
would intervene, either from their own acts or 
otherwise. This was a part of the considera- 
tion which induced the defendants to enter into 
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the lease.” Here there was an executory con- 
tract running with the lease and this was said, 
in effect, to put it on a different footing than a 
lease not providing against contingencies. Wood 
v. Building Assn., 126 Iowa 464, 102 N. W. 410; 
Lorillard v. Clyde, 142 N. Y. 456, and Jamieson 
v. Natural Gas. Co., 128 Ind. 555, do not refer 
to leases, and the principles they lay down were 
not touched upon in the Georgia cases. This 
leaves authority with specific reference to leases 
and their being avoided by statute quite scant 
so far as the instant case’s search is concerned, 
and it appears industriously to have sought such 
cases. 

As to contrary cases besides those in Georgia. 
Thus San Antonio Brewing Co. v. Brents, 39 
Tex. Civ. App. 443, 88 S. W. 368, should be 
read in subordination to- Houston Ice and Brew- 
ing Co. v. Keenan, 99 Tex. 79, 88 S. W. 197, 
the former having been decided May 17, 1905, 
and the latter May 25, 1905. The latter case 
held that a lease providing that the premises 
should be used for a saloon business was not 
rendered illegal nor the lessee absolved by the 
adoption of local option in the county. This 
law was adopted between execution and deliv- 
ery of the lease and the beginning of the term. 
This court adopted an opinion of another of 
Texas Court of Civil Appeals. Part of that 
opinion said: “The stipulated use to which the 
demised premises were to be put was entirely 
legal when the lease contract was executed, That 
such use might become illegal was a probability 
well known to appellant at the time. * * * This 
was a probable contingency that an ordinarily 
prudent man should have foreseen and provided 
for in this contract, and, having failed to do so, 
he. took the risk upon himself and must abide 
the consequences.” For this is cited’ Newby v. 
Sharpe, 8 Ch. Div. 39, which pursues this pre- 
cise line of reasoning. It probably would have 
been that had defendant insisted on such a pro- 
vision as the court indicates, the rental price 
would have been advanced. The Brents -case 
goes on the theory that there was no limitation 
on the use of the property for any other pur- 
pose and therefore the enactment of the local 
option law did not avoid the lease. Kerley v. 
Mayer, 31 N. Y. Supp. 818, 10 Misc. Rep. 718, 
which case was affirmed without opinion in 155 
N. Y. 636, also goes upon this theory, and this 
seems to us a much fairer way to construe leases 
than appears from the instant case. Unless it 
is too clear for dispute, it ought not to be 
thought that though a particular kind of busi- 
ness is mentioned, occupancy is thus conditioned 
unless this is clearly expressed. The lessor should 
not.be thought to be trying to entrap lessee, and 
lessee on the other hand should not be allowed 
to throw back upon the lessor property which 
cannot be used as lessee intended to use it. The 
reach of such a designation of use should take 
into consideration not legality of use, but legality 
of occupancy, 

In Miller v. Maguire, 18 R. I. 770, 30 Atl. 966, 
it was held that a saloon being put out of busi- 
ness by the erection of a public school near it 
did not constitute an eviction so as to annul a 
lease or suspend the rent, the premises being 
leased for the sale of liquor. This lease, it was 
held, did not show that the premises were re- 
stricted to such use, and lessor was not at fault 
that he was unable to do with them as he in- 
tended. 





* ° 

In Barghman v. Portman, 12 Ky. L. R. 342, 14 
S. W. 342, it was broadly said that where .the 
sale of liquor was one of the principal sources 
of revenue in a hotel lease, the lessee took the 
premises subject to legislative regulation and 
the landlord, an ardent advocate of local option, 
estopped himself in no way from claiming all 
that was stipulated for. 

Whatever of decision there is on this question 
seems more greatly, we think, against than in 
support_of the instant case. It relies on a prin- 
ciple which the opposing cases think not ap- 
plicable and it also seems to us it construes a 
lease too strictly in regarding designation of 
business as exclusive. This designation, it seems 
to us, should be taken as permissive and not 
exclusive. 








ITEMS OF PROFESSIONAL 
INTEREST. 


NEW YORK’S COURT OF LEGAL ETHICS— 
RECENT OPINIONS. 





Lawyers all over the country have shown 
considerable interest in the decisions of the 
Committee on Professional Ethics of the New 
York County Bar Association. This commit- 
tee meets at regular intervals and answers in- 
quiries propounded by members of the local 
association with reference to professional con- 
duct as constituting a violation of the Code of 


Ethics. The code thus construed are the Can- 
ons of Professional Ethics,1 of the American 


Bar Association which is now the prevailing 
authority throughout the country.? 

The decisions handed down recently by this 
committee are the following: 


NEW YORK COUNTY LAWYERS ASSOCIA- 
TION. 


ON PROFESSIONAL 
ANNOUNCEMENT. 

In answering questions this Committee acts 
by virtue of the following provisions of the by- 
laws of the Association, Article XVI, Section 
III: 

“This Committee will be empowered when 
consulted to advise inquirers respecting ques- 
tions of proper professional conduct, reporting 
its action to the Board of Directors from time 
to time.” 


COMMITTEE ETHICS. 


QUESTION No. 22. 

“A.” an attorney, represents two creditors of 
“C,” and is desirous of filing a petition in 
bankruptcy against “C.” “A” knows that “B,” 
an attorney, represents a _ third creditor of 


‘) 7%C L. J. 419. 
(2) 750 L. J., 385. 


WEtaaa 








13 


Iy 
he 
es 
he 
nd 
n, 
al! 





ase sae 


Vox. 76 





CENTRAL LAW JOURNAL. 235 





“C,” and stggests to “B” that “B” should have 
his client join with “A’s” clients in signing 
and filing the petition in bankruptcy. 

This was done under an arrangement be- 
tween “A” and “B” with the knowledge of the 
clients, that if “A” represents the receiver in 
bankruptcy, the fees which “A” thus receives 
will be divided between “A” and “B.” Is this 
considered unethical? 

I should like to have this question answered 
entirely irrespective of whether “B” is to do 
any work or not in connection with the receiy- 
ership. 

ANSWER TO QUESTION NO. 22. 

The Committee does not express any view at 
present as to the propriety of an attorney for 
petitioning creditors assuming also to repre- 
sent the receiver and thus sustain two-fold ob- 
ligations that may conflict; yet, since in this 
district the Federal Court itself undertakes to 
safeguard by its special order under Rule 20 the 
propriety of such representation in each par- 
ticular case, we are of the opinion that the 
facts recited in the question do not alone con- 
stitute unethical conduct. 

QUESTION No. 18. 

Is it the opinion of the Committee that an 
attorney, who has received a retainer, but who 
has no express agreement with his client for 
his compensation, may properly notify his cli- 
ent, upon the eve of trial for which he has 


made preparation, that he will not appear at 
the trial, nor proceed further with the suit, nor 


consent to the substitution of another attorney, 
nor release any of the client’s papers in his 
possession and essential to the proper trial of 
the action, unless his client pays or secures to 
his satisfaction the payment of a bill which he 
has rendered, and which he deems reasonable 
compensation for his services to the date of his 
conditional refusal to proceed further in the 
cause? 
ANSWER TO QUESTION No. 18. 

The suggested conduct of an attorney upon 
the eve of the trial of the case for which he had 
been retained is unethical and should be con- 
demned. : 


QUESTION No, 21. 

In the separation action of Jane Doe against 
John Doe, there were awards of alimony and 
counsel fee, none of which the defendant paid, 
having kept out of the State for the express 
purpose of avoiding these payments. The case 
was finally tried. The defendant did not ap- 
pear, resting his defense on a western divorce 
which our court set aside. The decree, among 
other things, gave a money judgment for some 
$2,000 back alimony. There were several ap- 





peals from orders and in one instance the de- 
fendant was found guilty of contempt and fined 
several hundred dollars. Plaintiff’s attorney 
served a notice of lien. 

Later, the judgment of $2,000 was sent to 
Philadelphia, where the defendant then was, 
and a suit was begun on the judgment. There- 
upon the defendant entered into a collusive ar- 
rangement with his wife whereby all of the 
various judgments and orders directing the 
payment of moneys in New York were satisfied, 
and this satisfaction was set up in a supple- 
mental answer in Philadelphia. 

This litigation had continued for years, and 
the plaintiff's attorney had worked without re- . 
ward, advancing large sums of money in the 
litigation. Several judgments for costs consist- 
ed largely of printing bills that he had paid. 
He even advanced moneys to keep the plain- 
tiff from starving, as throughout the entire 
litigation the defendant kept out of the State 
and never paid one dollar either in alimony or 
costs. 

The defendant had but one attorney through 
this litigation, and he was entirely familiar 
with all the circumstances. Yet he, with a new 
lawyer representing the plaintiff, drew this 
collusive agreement, which deprived the plain- 
tiff’s attorney of his lien, even for the costs 
made up largely of printing disbursements ad- 
vanced by him. 

Was this action on the part of the defendant’s 
attorney ethical? If not, what should be done 
in the matter? . 


ANSWER TO QUESTION NO. 21. 

This Committee uniformly declines to ex- 
press its views upon the propriety of disciplin- 
ary proceedings; and it does not advise per- 
sons of their property rights or the means of 
enforcing them. The attorney’s lien and his 
right to reimbursement were property rights. 

We do not regard it as ethically proper for 
an attorney to enter into or advise any collusive 
or other agreement to destroy any property 
right unjustly. 

QUESTION NO. 17. 

A lawyer who states that he hds had great 
difficulty in securing testimony in behalf of 
his client from lawyers as to the value of le- 
gal services, in a litigation between the client 
and a former lawyer, involving that value, has 
applied to the Association to designate law- 
yers who will act as expert witnesses in his 
case. His application has suggested the for- 
mulation of the following question: 

Is it the ethical duty of a lawyer, when call- 
ed on to give testimony as an expert witness 
concerning the value of legal services, to test! 
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ty as a witness giving his opinion of such value 
on a proper question submitted to him, in a 
litigation where it is charged that another law- 
yer has greatly overcharged the latter’s ciient, 
or may any number of lawyers who are ap- 
pealed to give testimony respecting the value 
of such services, the nature and extent of which 
are not in dispute, decline to testify on the 
ground that they do not care to express ‘an 
opinion adverse to a charge made by another 
lawyer and which is in litigation? 


ANSWER TO QUESTION No. 17. 

We are of the opinion that mere considera- 
tions of courtesy or fraternity should not deter 
members of the legal profession from testifying 
in respect to the value of legal services, when 
it is contended that a lawyer has overcharged 
or attempted to overcharge a client, and the 
controversy is the subject of litigation. 


QUESTION No. 20. 

A foreign shipping company, by written con- 
tract, employed, as its agent in this port for 
the period of three years, one Maduro, agree- 
ing that should he be discharged prior to the 
expiration of that time, he should be paid full 
salary for the remainder of the unexpired term. 
Maduro retained the law firm of Port and Star- 
board to appear for and in the name of the 
Company in several admiralty litigations; the 
firm receiving its fees from funds of the Com- 
pany and appearing of record as its attorneys, 
not as attorneys of its agent. Prior to the 
agency’s expiration, the Company for alleged 
cause notified Maduro that it would terminate 
his employment and send one Colorado to suc- 
ceed him. Maduro demanded full salary and 
a settlement of accounts before relinquishing 
his agency. Colorado, on arriving in this port, 
was served with a summons in an action 
brought in the State court by Maduro through 
Port and Starboard to recover $33,000 of salary 
for the unexpired term of his agency, and found 
that these attorneys had also attached $58,000 
of the Company’s funds in bank; $10,000 of 
which, however, they released to supply the 
Company with current funds. He also found 
that one of the litigations in which Port and 
Starboard appeared for the Company was actu- 
ally on trial, so that it was inexpedient to swap 
legal horses in crossing that stream. The 
Company, anticipating resistance by Maduro to 
Colorado’s assumption of the agency, cabled 
the day before the latter’s arrival in the port 
to one Binnacle to represent the Company in 
the event of such resistance. 

The attention of Port and Starboard being 
called to the fact that they, having been sole 
attorneys for the Company, were now appear- 





ing both for it in said admiralty litigation and 
against it in the State court, they replied that 
their action was proper; that the Admiralty 
Bar being limited in number, a member of it 
may properly appear for A one day in his suit 
against B and for B another day in his guit 
against A. 

The Company’s allegation of maladministra- 
tion on the part of Maduro as a ground of his 
discharge necessarily involved examination, 
among other things, of the matters out of which 
arose said pending litigations in which Port 
and Starboard appeared for the Company. 

Queries. (1) Was it professional miscon- 
duct for Port and Starboard to bring an action 
against the Company for its agent and attach 
the funds in bank, while at the same time act- 
ing as attorneys for the Company in pending 
litigations at a stage when it would have been 
inadvisable for the Company to substitute oth- 
er attorneys? 

(2) Are the ethical rules for the Admiralty 
Bar different from those applicable to the Bar 
at large? 

(3) Does it make any difference whether the 
agent’s action against the Company involved 
matters that Port and Starboard had knowl- 
edge of as the Comapny’s attorneys? 

(4) If the Course of Port and Starboard was 
unprofessional, is it such a grievance as would 
justify discipline? 

ANSWER TO QUESTION NO. 20. 

The relation of confidence implied in the rep- 
resentation of the company in the admiralty 
suits seems to us to have aemanded that while it 
continued, the attorneys should not attach the 
funds of their client nor accept a_ retainer 
against it. We consider that the ethics of 
tne profession should operate in all courts, and 
that the Admiralty Bar constitutes no excep- 
tion. We consider the two relations as incon- 
sistent, regardless of whether the action against 
the company involved matters of which the at- 
torneys acquired knowledge In their profession- 
al relations with the company. 

‘this Committee uniformly declines to ex- 
press ..s views upon the propriety of disciplin- 
ary proceedings, as not within its function. 








BOOKS RECEIVED. 


Death by Wrongful Act, a treatise on the law 
peculiar to the action for injuries resulting in 
death, including the text of the Statutes and 
an Analytical table of their provisions. Sec- 
ond Edition by Francis B. Tiffany. Price, $6.00. 
Kansas City, Mo., Vernon Law Book Company. 
Review will follow. 
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BOOK REVIEWS. 


JONES STATUTE LAW MAKING IN THE 
UNITED STATES. 


This book is in one volume of about 300 
pages, by Mr. Chester Lloyd Jones, Associate 
professor of Political Science in the University 
of Wisconsin. He finds a want for the work 
in the fact that there is such an increasing 
amount of legislation in this country that the 
manner of shaping bills to accomplish the pur- 
poses of their introduction should be careful- 
ly studied. This is a good thought, but the 
difficulty in its application lies in the fact, that 
legislators who contribute mostly to this abun- 
dance are generally sufficient unto themselves, 
no matter how many ineffectual attempts they 
may have made to produce a statute to get over 
the hurdle of construction. 


But though they may never learn anything 
from the author of this book, it should be useful 
to practitioners and judges, who have to wrestle 
with what they produce. The writer presents 
his subject in an orderly manner, so that the 
inquiry to ascertain whether there is any fun- 
damental objections to legislation and its mean- 
ing may be aided. Titles, preambles, enact- 
ing clauses, language and its uniformity, gram- 
matical construction, repeals, etc., etc., are all 
considered, and precedents both acceptable and 
defective are shown. 

The book is practical, in style and treatment, 
and should be of considerable service to bench 
and bar. The binding is in cloth, the typo- 
graphy attractive to the eye and is published 
by The Boston Book Company, Boston, 1912. 


HARRIS’ LETTERS TO A YOUNG LAWYER. 





This delightful little volume of letters by an 
old lawyer to his son is a® book to read once 
and then be drawn to it again by its naivete. 
It brings a sort of atmosphere into the city 
lawyer’s office which he wishes he could keep 
there, and it unfolds something of a parallel in 
experience to the reader in the less pretentious 


Office in the country. 

Better than this, however, is the book for the 
young lawyers in city and country alike. It 
shows them the human nature and sympathy 
that are woven into the practice of law in the 


country and the shrewd, but not cunning, 
things that these teach in the country and hard- 
ly dreamed of in the city. It suggests how the 


practice of law may be something else than a 
trade, and that its inspirations do not wholly 
lie-in the principles of jurisprudence. It tends 
to prove that this sympathy may help to a 
truer and more wholesome understanding of 
these principles. The style of the author, Mr. 
Arthur M. Harris of the Seattle Bar, carries you 
along easily to the end and the reader will rise 
from an hour of pleasure when he begins to 
Tead, and while he is at it, he might well wish 
hot to be interrupted by a client. If you are 
hot afraid of this feeling, you will get a copy. 
The volume is attractive in red cloth bind- 
ing, small enough to put in your pocket, of large 
Teadable type and issued by West Publishing 
Company, St. Paul, 1912. 





HUMOR OF THE LAW. 


“My uncle only left me five thousand dollars! 
Wonder if I could break the will?” 

“Sure thing! He must have been crazy to 
leave you anything.’’"—Boston Post. 


“IT see an Illinois judge has fined himself for 
speeding ” 

“Well, that’s no more than just.” 

“And suspended sentence.” 

“Well, that’s no more than human.’’—Wash- 
ington Herald. 


There is little of the humorous in the pro- 
ceedings of the trial courts of the county, for 
generally it is a serious proposition for all par- 
ties concerned. The very nature of the pro- 
ceedings calls for dignity and decorum, whether 
it be a fight for life or liberty of a defen- 
dant, or the trial of personal and _ property 
rights. Occasionally, however, a touch of the 
humorous will crop out and enliven the trial 
of a case, especially when the introduction of 
a little frivolity can have no material effect on 
the case, and as the old adage has it, “a little 
nonsense now and then is relished by the wis- 
est men.” 

Saturday, in the third division of the city 

court of Birmingham, so ably presided over by 
Judge John H. Miller, a trial was on in which 
one of the large service corporations was sued, 
the plaintiff claiming damages for alleged per- 
sonal injuries. 
-In telling the story the Age-Herald of Bir- 
mingham, said that when the plaintiff took the 
stand he stated that he was injured in a street 
car accident and that “a hole knocked in the 
back of his head,” also that the hole was still 
there. A physician was called to give expert 
testimony, who stated on the stand that at the 
point on the skull where the plaintiff claims he 
was injured there was a natural depression or 
“hole.” 

He felt the head of the plaintiff and stated 
the hole was there but gave it as his opinion 
that it came from natural causes, and that near- 
ly everyone had a similar depression. 

“You say there is a hole on the back of every 
person’s head,” asked the attorney for the de- 
fendant company. 

“Generally speaking, I do,” replied the physi- 
cian. 

“Would you mind examining my head and tell 
the court whether a depression is there or not?” 

“Not at all,” said the physician, and feeling 
the head of the attorney, announced to the 
court that a hole was there. 

Not to be outdone, the attorney for the plain- 
tiff asked the expert to feel his head and tell 
the court the result of his finding. The physi- 
cian complied with the request and again told 
the court that in the back of the head of the at- 
torney for the plaintiff there was a depression. 

At this point the hour for adjournment had 
arrived so Judge Miller “butted in.” 

“Before you leave the stand,” said the judge 
to the doctor, “I would like to ask you a ques- 
tion. Tell me, is it usual to find hollow places 
in the heads of attorneys?” 

The answer was lost in the laugh that follow- 
ed and the court adjourned for lunch, 
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1. Bankruptey—Discharge.—Tha?t, as recited 
in the deed of an assignee in bankruptcy, there 
was an assignment to him of the property, and 
an order of sale, 40 years after the discharge of 
the bankrupt be presumed, though there has 
been no actual possession of the land.—Lacey 
v. Southern Mineral Land Co., Ala. 60 So. 283. 

2.——Exemption.—A policy of insurance on 
the life of a bankrupt which is exempt from 
liability for the bankrupt’s debts under the 
state law is also exempt under Bankr. Act 
1898.—Young v. Thomason, Ala., #0 So. 272. 

3. Mortgage.—-A mortgage on a merchant's 
stock of goods though not fraudulent in its in- 
ception held fraudulent as to subsequent cred- 
itors by being withheld from record, and was 
therefore unenforceable in bankruptcy as 
against them.—In re Jacobson & Perrill, U. S. 
D. C., 200 Fed. 812. 

4. Pleading.—A petition by a bankrupt’s 
trustee to enforce the execution of the judg- 
ment recovered against the bankrupt within 
four months was not defective for failure to 
charge that the creditor at the time he re- 
covered the judgment had reasonable cause to 
believe its enforcement would effect a prefer- 
ence.—In re Petersen, C. C. A., 200 Fed. 739. 

5. Unreccrded Mortgage.—An unrecorded 
chattel mortgage, being valid as between the 
parties and general nonlien creditors, under 
the Georgia law, is not one “required” to be 
recorded within Bankr. Act.—In re Jacobson & 
Perrill, U. S. D. C.,, 200 Fed. 812. 

















6. Banks and Banking—Lien in Deposit— 
The lien of a bank for any advance or loan 
made to the depositor arises when the advance 
is made, entitling the bank to apply the funds 
of the depositors to the payment of such in- 
debtedness.—Batson y. Alexander City Bank, 
Ala., 60 So. 313. 


7. Bills and Notes—Designatio Personae— 
Note for school furniture, signed “Board of 
Trustees,” with signature of “W., Chairman,” 
and “M., Secy.,” beneath, with no consideration 
to them individually, held not enforceable 
against them personally, ‘where the payee'’s 
agent knew they had no intention to bind them- 
selves personally.—Peabody School Furniture 
Co. v. Whitman, Ala., 60 So. 470. 

8. Gift.—Where a husband, upon making 
a loan, ttook a note payable to his wife, it is 
no defense that at his request she delivered it 
to the payee, who destroyed it, unless it be 
shown that the delivery was made as a gift or 
in pursuance of an agreement supported by a 
valid consideration.—Croan v. Myers, Ind., 100 
N. E. 380. 

9. Indorsement.—Where a note was pay- 
able to a corporation and indorsed to plain- 
tiff in the name of the corporation by C., man- 
ager, it passed title unless the indorsement 
was denied by a sworn plea of non est factum. 
—Kirby v. Johnson County Savings Bank, Ga. 
76 S. E. 996. v4 

10. Pleading.—To defeat recovery by the 
indorsee of a note for value and before maturity 
from the apparent owner, ‘the maker must not 
only plead circumstances causing one of ordin- 
ary prudence to suspect that the indorser had 
no interest, but must plead that the indorsee 
had actual notice thereof.—City State Bank of 
Hobart v. Pickard, Okla., 129 Pac. 38. 

11. Testamentary.—A written instrument, 
whereby the maker promised to pay a sum 
certain in money at his option before his death 
or to be collected from his estate thereafter, is 
not invalid as a testamentary instrument or a 
promise to make a future gift, but is a good 
promissory note.—Dorsey v. Hudmon, Ala, 60 
So. 303. 

12. Carriers of Goods—Discrimination.—A 
contract which gives a shipper the right to re- 
move the goods after their arrival at his con- 
venience is violative of Interstate Commerce 
Act, as creating an unreasonable preference.— 
Central of Georgia Ry. Co. v. Patterson, Ala. 
60 So. 465. 

13. Limitation of Liability.—If a carrier 
may limit its liability as insurer of baggage 
exceeding a fixed value, a contract so limiting 
its liability does not relieve it of liability for 
the loss of baggage through its negligence.— 
Zetler v. Tonopah & G. R. Co., Nev., 129 Pac. 
299. 

14. Perishable Freight.—A carrier of per- 
ishable freight owes only the duty of exercis- 
ing reasonable care to protect it from injury, 
in the absence of any special contract as to the 
time of delivery.—Pennsylvania R. Co. v. Clark, 
Md., 85 Atl. 613. 

15. Carriers of Live Stock—wNotice of Injury. 
—Where, on the arrival of live stock at des- 
tination, the agent of the carrier is notified 
that some of the stock has been injured, and 
' he examines the stock and has opportunity to 
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ascertain the extent of the injuries, there is a 
substantial compliance with the shipping con- 
tract requiring notice of injury before the 
stock is removed.—Atchison, T. & S. F. Ry. Co. 
y. Robinson, Okla., 129 Pac. 20. 


16. Carriers of Passengers—Joinder.—The 
superintendent of a street railway company, 
whose negligence caused an accident, was prop- 
erly joined with the company as defendant in 
a passenger’s action for resulting injuries.— 
Emerson v. Butte Electric Ry. Co, Mont., 129 
Pac,. 319. 


17.——Passengers.—The relation of carrier 
and passenger had terminated when a railroad 


‘passenger was assaulted by a trainmen in a 


hack in which he had taken passage, which 
was standing near the station In a public street, 
over which the railroad company had no dos 
minion, so that the company was not liable for 
the assault.—Southern Ry. Co. vy. Burnett, Ala., 
60 So. 472. 


18. Chattel Mortgages—Possession.—An at- 
tempt by the holder of an unrecorded chattel 
mortgage to take possession of the property 
while in the hands of an officer under an at- 
tachment against the mortgagor held ineffect- 
ive to sustain the mortgage.—Duffy v. Charak, 
Cc. c. A., 200 Fed. 747. 


19. Removal of Property.—That a chattel 
mortgagor was permitted by an assignee of the 
mortgage to remove the property to- another 
county in which he did not reside did not in- 
validate the mortgage.—Fife v. Ohio Inv. Co., 
Ind., 100 N. E. 392. 

20.——Waiver.—A mortgagor muy waive sur- 
render or cancellation of the mortgage instru- 
ment on the mortgagee’s recission of a chattel 
mortgage for fraud.—Batson v. Alexander City 
Bank, Ala., 60 So. 313. 

21. Commerce—Commerce Court.—The Com- 
merce Court is not authorized to review the 
determination of disputed questions of fact by 
the Interstate Commerce Commission, made 
after a full and fair hearing, on proper notice, 
unless the Commission exercised its power In 
an arbitrary and unreasonable manner, or in 
violation of petitioner’s constitutionai rights. 
—Florida East Coast Ry. Co. vy. United Stutes, 
U. S. Com. C., 200 Fed. 797. 

22. Constitutional Law—Due Process of Law. 
—The statutes of Alabama perta:ning to the 
administration of decedents’ estates, without 
notice or citation to heirs or creditors, are not 
in violation of the due process of law clause 
of the federal Constitution Alabama Great 
Southern R. Co. v. Hill, Ga., 76 S. F. 1001. 

23. Contracts—Consideration.—A contract to 
care for decedent in consideration of his mak- 
ing J. his residuary beneficiary held unsustain- 
able, where J. had previously agreed to per- 
form the same services under contract with J.’s 
agent.—Hillman y. Young, Ore., 129 Pac. 124. 

24. Consideration.—An agreement by a 
Subscriber to stock to give the defendants a 
preferred right to buy it was a sufficient con- 
sideration for an agreement of defendants to 
bay dividends on the stock and, at the sub- 








scriber’s option, to buy the stock at a stated 
Price—Vickrey v. Maier, Cal., 129 Pac. 273. 
25.—Implied Agreement.—The existence of 


an express contract excludes an implied agree- 





ment relative to the same matter.—Loval v. 
Wolf, Ala., 60 So. 298. 


26.——Improvidence.—The hardships imposed 
by an improvident contract will not of them- 
selves justify a recission.—Capital Security Co. 
v. Holland, Ala., 60 So. 495. 


27. Invalidity.—A contract executed by a 
foreign corporation before it had designated 
a known place of business and an agent as re- 
quired as a condition precedent to doing busi- 
ness, was void and unenforceable.—Peters v. 
Brunswick-Balke-Collender Co., Ala., 60 So. 431. 

28.——Substantial Performance.—Where a 
party to a contract has substantially performed 
and the benefits have been received by the 
other party, general indebitatus assumpsit lies 
to recover on the common counts at contract 
rates, less damages sustained for failure to 
make complete performance.—Georgia Pine 
Lumber & Timber Co., Ala., 60 So. 512. 

29. Corporations—Agency.—A third party in 
dealing with a large corporation having a 
great number of agents may rely on the appar- 
ent authority of the agent.—Hill v. Southern 
Ry. Co., Ala., 60 So. 450. 

30. Illegal Dividends.—An action against 
directors is based on the illegal payments of 
dividends in fraud of creditors, and the receiv- 
er, as the representative of the creditors, may 
maintain such action.—Stoltz v. Scott, Idaho, 
129 Pac. 340. 

31. Courts—Receiver.—A receiver for a cor- 
poration, appointed by a state court, who as 
such has recovered a judgment in his own 
state, may maintain an action thereon in an- 
other jurisdiction as a judgment creditor, and 
his description of himself in his pleading. as 
receiver may be treated as surplusage.—Mc- 
Bride y. Oriental Bank of New York, U. 8S. D. C., 
200 Fed. 895. 

32 Criminal Law—Flight.—To explain his 
departure after an offense a defendant may 
show that he was in danger of being mobbed 
in tthe vicinity, and that a certain person had 
made threats of violence against nim.—State 
v. Hogg, Ore., 129 Pac. 115. 

33.—Preliminary Proof.—Preliminary proof 
of the voluntary character of a-statement by 
accused, which was not a confession, was not 
necessary.—Macon v. State, Ala., 60 So. 312. 

34. Damages—Ad Damnum Ciause.—The 
amount of damages stated in, the ad damnum 
clause of a declaration does not ietermine the 
jurisdiction of the court when the real demand 
or value of the property otherwise clearly ap- 
pears and is less than the ad damnum.—Sea- 
board Air Line Ry. v. Maxey, Fla., 60 So. 353. 

35. Breach of Contract.—The injured party 
to a contract is entitled to damages for its 
breach equal to the profits he would have real- 
ized._Hart v. Tremont Lumber Co., La., 60 So. 
368. 

36.——Intentional Wrong.—One_ guilty of 
wrong. intentionally, wilfully and maliciously 
committed is responsible for the injuries which 
he has directly caused, though beyond the 
limit of natural and apprehended results.— 
Garrison v. Sun Printing & Publishing Ass’n, 
N. Y., 100 N. E. 430. 

37. Pleading.—It is not necessary to the 
recovery of punitive damages that they be 
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claimed in the complaint.—Black vy. Hankins, 
Ala., 60 So. 441. 

38 Deeds—Condition Subsequent.—A. court 
of equity will declare a forfeiture of a con- 
veyance for a breach of. condition subsequent, 
where conveyance shows that it was the pur- 
pose of tthe parties that such should be the 
effect of a breach.—Shannon v. Long, Ala., 60 
So. 273. 

3 Construction.—The rule of strict con- 
struction against the grantor applies where 
possession is taken under the deed, and also 
as to covenants, conditions and limitation, but 
should be applied with caution in construing 
the description of the property conveyed.— 
Golden v. Pilchuck Tribe No. 42, Improved Or- 
der of Redmen, Wash., 129 Pac. 93. 





40.——Reservation.—A “reservation” is some-_ 


thing taken back from what has been granted, 
while that which is excepted is not granted at 
all._—Beardslee v. New Berlin Light & Power 
Co., N. Y¥., 100 N. E. 434. 

41.——Undue Influence.—Where a confidential 
relation by reason of legal relation exists, and 
the one occupying the superior position ob- 
tains a conveyance from the other, the pre- 
sumption hat the conveyance was obtained 
by undue influence arises.—Keys v. McDowell, 
Ind., 100 N. E. 3835. 

42. Divoree—Corroboration.—The rule that a 
divorce. will not be granted on ‘the uncor- 
roborated testimony of the plaintiff applies not 
only to the cause for divorce but to every ne- 
ecessary element in the proofs.—Williams v. 
Williams, N. J., 85 Atl. 611. 





43. Eminent Domain—Public Use.—‘‘Public 
use,” as used in the law of eminent domain, 
means for the use of many or where the pub- 
lic is necessarily interested.—Jeter v. Vinton- 
Roanoke Water Co., Va., 76 S. E. 921. 

44. Public Use.—The property taken in 
condemnation proceedings must be _ restricted 
to that which will reasonably serve the public 
use.—In re New Haven Water Co., Conn., 85 
Atl. 636. 

45. Equity—Corporation.—If a corporation's 
answer, when verified by an officer, is evidence 
under the equity rule, it is not available to 
prove an affirmative defense.—Coca Cola Co. v. 
Gay-Ola Co., C. C. A., 200 Fed. 720. 

46. Ejectment.—The title and right to pos- 
session of a tunnel, under the surface of land 
which a party other than the owner of the sur- 
face claims to have acquired by adverse pos- 
session, should be determined by an action of 
ejectment, and not by a suit in equity.—Con- 
dict v. Erie R. Co., N. J., 85 Atl. 612. 

47. Laches.—“Laches” is a defense peculiar 
to courts of equity, founded on lapse of time 
and the staleness of a claim, where no statute 
of limitations governs the case.—Hogge _ v. 
Shield, Va., 76 S. E. 934. 

48. Estoppel—Misleading.—A party is not es- 
topped by his sworn pleading or testimony in 
another action, which was dismissed, as to the 
ownership of an irrigation ditch, in the ab- 
sence of a showing that the other party had 
been led to change his conduct to his damage, 
and should be allowed to explain them.—Cen- 
tra! Trust Co. v. Culver, Colo., 129 Pac. 253. 

49. Evidence—Book Entries.—Entries made 
in a book of account by a decedent need only 














‘be made within a reasonable time of the trans- 


action alleged to have been recorded; what is 
a reasonable time depending upon the nature 
of the business and the time and manner of 
making the entries——Thompson vy. Cole, Ala., 
60 So. 556. 
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50.——Res Gestae.—In an action against q 
veterinary surgeon, testimony of bystander 
that he told owner in veterinary’s presence 
that the veterinary was killing the horse held 
competent as part of the res gestae.—Staples 
v. Steed, Ala., 60 So. 499. 


51. tes Gestae.—A statement, which so far 
as the court can say may be an incident im- 
mediately and unconsciously associated with 
the act, should be received in evidehce, subject 
to the jury’s right to reject, if they believe it 
“voluntary individual wariness.’—Harrison jy, 
United States, C. C. A., 200 Fed. 662. 


52. Executors and Administrators,—Cavest 
Emptor.—A purchaser at an administrator's 
sale may rely upon deceased’s record title the 
Same as any other purchaser, where the rights 
of minors or incompetent persons are not in- 
volved.—Golden v. Pilchuck Tribe No. 42, Im- 
proved Order of Redmen, Wash., 129 Pac. 93. 





53. Expenses.—Where beneficiaries attack- 
ed the appointment, conduct and ;g:00d faith of 
substituted executors, they were entitled to in- 
cur legitimate expense, to sustain the validity 
of the will, their appointment, and acts, and to 
an allowance out of the estate funds for’ reg- 
sonable expenditures in that behalf.—Tucker- 
man v. Currier, Colo., 129 Pac. 210 

54. Probate Court.—The probate court is a 
court of general jurisdiction in the matter of 
granting letters of administration, and has the 
right to determine its jurisdiction in any case 
where its authority to issue letters of admin- 
istration is invoked.—Carr v. Illinois Cent. R. 
Co., Ala., 60 So. 277. 

55. Frauds, Statute of—Original Promise.—A 
contract by which defendant agreed to sell his 
one third interest in a threshing outfit in con- 
sideration of the purchaser and the owners of 
the other interests doing defendant's thresh- 
ing for two years and crediting the amount 
against the price of defendant’s interest in the 
machine was an original promise as to such 
co-owners and not a promise to answer for the 
debt of the buyer.—Olson v. McQueen, N. D., 

\g ry 59 


139 N. W. 522. 








56.——Parol Lease.—A parol lease for a term 
exceeding a year, where lessee has taken pos- 
session with lessor’s consent, is enforceable as 
a tenancy from month to month, not being 
wholly void.—Backus v. Feeks, Wash., 129 Pace. 
86. 








57. Personal Defense.—lIn an action by the 
shipper of cotton for damages for loss of a 
sale caused by the carrier’s negligent delay, the 
earrier cannot relieve itself from liability by 
showing that the contract of ‘sale was within 
the statute of frauds and no written memoran- 
dum was made.—Parish & Co. v. Yazoo & M. V. 
R. Co., 60 So. 322. 

58. Work and Labor.—A contract by plain- 
tiff to manufacture and deliver to defendant a 
soda fountain of particular dimensions accord- 
ing to a special design furnished by a third 
person, plaintiff assembling the various parts 
and delivering the completed fountain to de- 
fendant, was a contract for work and labor 
and not within the statute of frauds.—Bond v. 
Bourk, Colo., 129 Pac. 223. 

59. Fraudulent Conveyances—Husband and 
wife.—In case of a grant by a husband to his 
wife, she has the burden of proving the bona 
fides of the transaction as against his cred- 
itors; all presumptions being in their favor.— 
Eason y. Lyons, Va., 76 S. E. 957. 

60. Remedy.—Where property alleged to 
have been fraudulently conveyed was in the 
possession of the vendee, who apparently held 
in good faith and for consideration, the sale 
should be attacked by direct action, and not 
by attachment.—Merchanrts’ & Farmers’ Bank 
v. Harris, La., 60 So. 362. 

61. Guardian and Ward—Confidential Rela- 
tion.—A guardian may not trade with himself 
on account of the ward or use or deal with the 
ward’s property for his own use and benefit— 
Charles v. Witt, Kan., 129 Pac. 140. 

62. Guaranty—Construction.—where a guar- 
anty Was made at the same time a contract of 
sale was entered into, the instruments are to 
be construed as one for the purposes of inter- 
nretation.—Catskill Nat. Bank v. Dumary, ®. 
Y., 100 N. E. 422. 
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63. Independent Contract.—A guaranty 76 Holding Over.—A tenant suffered by 
contract may stand by itself, though the ob- “nee landlord to remain in possession after ex- 
ligation guaranteed is invalid; the question piration of the original term holds over on the 


whether the guarantor’s liability is measured 
py that of the principal debtor being largely a 
matter of the construction of the guaranty con- 
tract—Backus v. Feeks, Wash., 129 Pac. 86. 


64. Husband and Wife—Alienation of Affec- 
tions —A wife suing for the alienation of the 
affections of her husband must, to recover com- 
pensatory damages, show an intentional aliena- 
tion, but need not show that defendant’s acts 
were malicious.—Miller y. Pearce, Vt., 85 Atl. 
620. 

65.——Libel and Slander.—A husband may re- 
cover for the loss of his wife’s society and 
services caused by mental distress and physical 
illness caused by a publication of words libe:- 
ous per se.—Garrison y. Sun Printing & Pub- 
lishing Co., N. Y., 100 N. E. 430. 


66.—Separate Agreement.—The rights of in- 
heritance in the property of the wife are not 
to be denied the husband on account of a sepa- 
ration agreement, unless the purpose is ex- 
pressed or clearly inferable—Dennis y. Per- 
kins, Kan., 129 Pac. 165. 


67. Injunction—Building Restrictions. — A 
written agreement between adjoining lot own- 
ers that each should not build nearer than three 
feet to the common line in certain places, 
though not enforceable at law, will be enforced 
in equity against an alienee with notice.—Cot- 
ton v. Cresse, N. J., 85 Atl. 600. 


68. Insurance—Amending Rates.—A _ foreign 
statute under which a mutual benefit corpora- 








tion is organized, authorizing fraternal hbene- 
ficiary organizations to change and amend their 
rate of assessment, does. not apply to the as- 


sessment of a member whose contract with the 
corporation was entered into, made, and com- 
pleted in New York.—Green y. Supreme Council 
of Royal Arcanum, N. Y., 100 N. F. 411. 


69.——Indemnifying Bond.—A bond indemn!t- 
fying an employer against loss by fault of an 
employe is not inyalid because not signed by 
the emplove as provided by the bond, where it 
is delivered to the insured and premium collect- 
ed.—Fowler v. Title Guaranty & Surety Co., 
Kan., 129 Pac. 1%. 

70.—Notice of Loss.—‘Immediate notice’ of 
loss under an indemnity insurance policy means 
no more than that the degree of promptitude 
which is reasonable under the circumstances.— 
National Surety Co. v. Western Pac. Ry. Co., 
Cc. Cc. A., 200 Fed. 675. 

71.——Proximate Cause.—In order that de- 
ceased’s alleged violation of the criminal law 
in carrying a concealed weapon at the time he 
was killed should be within a policy provision 
limiting insurer’s liabilty under such circum- 
stances, it must appear that insured would not 
have been killed had he not been violating the 
ew saker v. Supreme Ledge, K. P., Miss., 60 
So. 333. 

72.——-Suicide.—A_ stipulation in an ace‘dent 
policy that insurer shall not be liable for in- 
tentional suicide will be enforced.—Layton jy. 
Inter-state Business Men’s Accident Ass’n, Iowa, 
139 N. W. 463. 


73. Judgment—Collateral Attack.—A judg- 
ment of a probate court in Alabama, having 
jurisdiction of the subject-matter, granting 


letters o. administration, cannot be collaterally 
attacked in Georgia for fraud.—Alabama Great 
Southern R. Co. v. Hill, Ga., 76 S. E. 01. 

74. Landlerd ard Tenant—Condition Subse- 
quent.—Where a lease is avoided by a breach 
of a condition subsequent by the tenant, the 
landlord or his executcr mav_ re-enter, and, 
where the tenant refuses to deliver possession, 
the landlord or his executor may recover pos- 


Session by ejectment.—Shannon v. Long, Ala., 
60 So. 273. 
75.-——Covenant to Repair.—A landlord’s 


covenant, at the beginning of the tenancy to 
“put” in repair, is distinct from a covenant to 
“keep” in repair, and is broken by a failure to 
repair within a reasonable time, so that no no- 
tice thereof is necessary; but to charge a land- 
lord with a breach of his covenant to keep in 
repair notice mvst he given.—Marsicano  v. 
Phillips, Ala., 60 So. 553. 





terms of the original lease, subject to the same 
rent and the same covenants.—Hobday v. Kane, 
Va., 76 S. EB. 902. . 


77. Lareeny—Asportation.—Neither the dura- 
tion of the time of dominion over the property 
nor the distance of removal is material] to the 
crime of larceny, where there has been’ an 
actual wrongful custody and control, and as- 
portation by defendant.—Phelps y. State, Ala., 
60 So. 537. 


78. Limitation of Actions—Trust.—Where a 
husband who purchased land with his ‘wife’s 
money did not deny the existence of the re- 
sultine purchase-money trust, but impliedly ad- 
mitted it, he cannot rely on limitations to pre- 
vent its enforcement.—Johnson y. Foust, Iowa, 
139 N. W. 451. 


79. Master and 
Rule.—The Legislature 
the fellow servant rule or 
gether.—Vota v. Ohio Copper Co., 
Pac. 349. 

80. Wrongful Discharge.—In an action by 
a servant who was improperly discharged, her 
measure of damages is the difference, between 
the amount she would have earned under the 
contract and the amount. she .actually. earned 
by reasonable efforts at similar’ labor.—Kelley 
v. Royal Neighbors of America, _ 139 N. W. 
481. 


Servant—Fellow Servant 
has power to modify 
to abolish it alto- 
Utah, 129 





81. Mines and Minerals—Joint tell —An oil 
and gas lease, executed by several owners of 
contiguous lands described as a single tract, 
contemplating a single well as a eondition to 
its continuance and providing for payment of 
commutation money to the lessors jointly, is a 
joint lease of a single tract.—South Penn Oil 
Co. v. Snodgrass, W. Va., 76 S. E. 961. 

82. Location.—An entry upon a mining 
claim before a prior locator is in default cannot 
be made for the purpose of making a provision- 
al location, to be valid in case the prior lo- 
eator fails to do the annual work.—Rooney v. 
Barnette, C. C. A., 200 Fed. 7009. 

83. Surface Rights.—The execution of a 
lease to mine coal land will not authorize the 
lessee to dump slate and refuse upon the sur- 
face of the land unless:the right be expressly 
granted.—Brasfield v. Burnwell Coal Co., Ala., 
60 So. 382. 

84. Monopolies—aActions.—That a manufac- 
turer sells its products through a system of 
contracts which tend to maintain a monopoly 
does not preclude it from maintaining a suit to 
enjoin unfair and fraudulent competition by an- 
other manufacturer of a similar product.—Coca 
Cola Co. v. Gay-Ola Co., C. C. A., 200 Fed. 720. 

85. Mortgages—Assumption of Debt.—Mere 
purchase of an equity of redemption in mort- 
gaged land does not make the purchaser liable 
personally for the mortgage debt.—Van Eman 
v. Mosing, Okla., 129 Pac. 2. 

86.——Deed Absolute.—The fact that a deed 
absolute in form is really a mortgage may be 
established by circumstantial evidence, espe- 
cially where the grantor is dead.—Holien v. 
Slee, Minn., 139 N. W. 493. 

87. Foreclosure.—Delay will not furnish a 
defense to the foreclosure of a mortgage until 
there is a presumption that the debt is satis- 











fied, in the absence of adverse possession.— 
Shockley v. Christopher, Ala., 60 So. 317. 
88.——-Redemption.—While property cannot 


be redeemed by piecemeal, yet an assignee of a 
mortgagor intending to reserve 10 acres with- 
out definite description in conveying the prop- 
erty back to the mortgagor had such an in- 
terest in the land, legal or equitable, as would 
entitle him to redeem.—Cowley v. Shields, Ala., 
60 So. 267. 

89. Munfeipal Corporations—Detinue. — De- 
tinue is not athe exclusive remedy of one who 
sells property to a municipal corporation under 
a void contract; but, where the city keeps the 
property, the seller may recover upon the im- 
plied contract.—City of Mobile v. Mobile Elec- 
trical Supply Co., Ala., 60 So. 426. 

. Offeers—Personal Tisb’ltv —A vblie 
officer who refuses to perform a duty, without 
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which a just claim against the public cannot be 
paid, is rsonally liable to the claimant, but 
only to the extent of the actual loss occasioned. 
—Hupe v. Sommer, Kan., 129 Pac. 136 


91. Partition—Limitation of Action.—Where 
legal rights in lands are barred by limitations, 
and no ground for equitable relief appears, par- 
tition will not be granted.—Futch v. Parslow, 
Fla., 60 So. 343. 


92. Partnership—Agency.—A partnership 1s 
Mable for a tort of one of its members only 
when it is committed by such member when 
acting within the scope and prosecution of the 
partnership business.—J. R. Kilgore & Son v. 
Shannon & Co. Ala., 60 So. 520. 


93. Payment—Mistake of Fact.—One paying 
money under a mistake of material fact may 
recover it in agsumpsit either for money had 
and received, money loaned, or money paid.— 
Russell v. Richard & ihalheimer, Ala., 60 So. 





94. ‘Voluntary.—A voluntary payment by a 
third person, without request or duty to make 
it, extinguished the claim, so that the creditor 
has no claim which he can afterwards assign. 
—Penwell v. Flickenger, Mont., 129 Pac. 323. 


95. Physicians and Surgeons—Gratuitous 
Service.—A veterinary surgeon undertaking to 
treat an animal gg ae y, cannot absolutely 
escane liability for his negligence; he being 
required to exercise some care.—Latham v. El- 
rod, Ala., 60 So. 428. 


96. Principal and Agent—Authority.—Since 
the authority given an agent includes all the 
necessary and usual means of properly exe- 
cuting. it, a subagent whose appointment is 
made necessary by the nature of the transac- 
tion for which the agent was employed would 
also be an agent of the principal.—Schloss Bros. 
& Co. v. Gibson Dry Goods Co., Ala., 60 So. 436. 


97. Revocation.—Notice of the revocation 
of agency must be given to the parties whom it 
is desired to effect, who are the agent himself 
and those persons who, from knowledge of his 
authority or previous dealings with him, would 
be likely to continue to deal with him, relying 
on his authority.—Mosnat v. Berkheimer, Iowa, 





139 N. W. 469. 
98. Reformation of Instrumenis—Mistake.— 
Where, by a mistake as to the effect of the 


language used, a writing does not truly ex- 


press the contract, equity will relieve.—Gross 
Const. Co. v. Hales, Okla., 129 Pac. 
99. Rewards—Officer.—Where a suspected 


felon is arrested without a warrant by a de- 
puty sheriff of a county other than the one 
wherein the arrest is made he is not debarred 
from recovering a reward therefor because he 
is such officer.—Marsh v. Wells Fargo & Co. 
Express, Kan., 129 Pac. 168. 

100. Sales—Executing Contract.—Where a 
buyer repudiates an executory contract of sale, 
the seller may treat the contract as terminated, 
and at once sue for the damages sustained.— 
Jebeles & Colias Confectionery Co. v. Stephen- 
son, Ala., 60 So. 437. 

101. Pleading.—Damages from the breach 
of an agreement to furnish plaintiffs gasoline 
to operate their gin, consisting of the rent of 
the gin while work ceased or if it had no rent- 
al value, interest on its value for that time 
Were special damages and must be specially 








pleaded.—Standard Oil Co. v. Weeks, Ala., 60 
So. 508. 
102. Printed Stipulations.—Where__ there 


was a written contract for the sale of flour, 
on the back of which was printed certain stipu- 
lations, purporting to be uniform rules for the 
Sale of flour adopted by a Millers’ Association, 
the stipulations on the face of the contract 
governed as to the time of delivery and as to 
carrying charges.—Hopkinsville Milling Co. v. 
Gwin, Ala., 60 So. 270. 

103. Seller’s Lien.—An unrecorded seller's 
lien on personal property is good as between 
the parties and as to all other persons, except 
purchasers for value without notice and cred- 
itors of the buver.—Birch River Boom & Lum- 
ber Co. v. Glendon Boom & Lumber Co., W. Va., 
76 S. E. 972. 

104. Set-Off and Counterclaim—Recoupment. 
—One sued on a contract for labor may recoup 





‘ the damages sustained for failure to complete 
| the work within the time specified or for fail- 
ure to comply with the contract in other re- 
a oe eview Cemetery Co. v. Faulks, Ala. 
60 So. 5 


105. Specific Performance—Right of Action. 
—Where partners in a mercantile business em- 
loyed a third person to carry on the business 
or a time necessary to pay firm debts and to 
make advances for that purpose, and the part- 
ners thereafter contracted to exchange the 
stock of merchandise for plaintiff's real estate, 
plaintiff, in the absence of proof of the com- 
pletion of the third person’s contract of em- 
Ployment, could not compel specific perform- 
ance of the contract of exchange.—Hill v. Lof- 
gren-Harris Mercantile Co., Colo, 129 Pac. 208. 


106. Sunday—Legislation. — The Legislature 
has power to enact statutes regulating the ob- 
servance of the Sabbath and preventing its 
desecration; it being the sole judge of what 
constitutes disturbances of the Sabbath.—Peo- 
ple v. Dunford, N. Y., 100 N. E. 433. 


107. Truste—Spendthrift Trust.—To create a 
spendthrift trust, it is not essential that the 
instrument denominate the beneficiary a spend- 
thrift, or give reasons for creating the trust, 
or contain all restrictions incident thereto, or 
an express declaration that the interest of tne 
beneficiary shall be beyond the reach of cred- 


nen v. Beltzhoover, W. Va. 76 S. 
E. 96 
108. Wendor and Purchaser—Option.—The 


holder ot an option to purchase real property, 
who has fully executed the contract by pay- 
ment of the purchase price, although receiving 
no deed therefor, becomes vested with the 
equitable title to the land as against the ven- 
dor and his grantees with notice; such title re- 
lating back to the date of the option.—Crowley 
v. Byrne, Wash., 129 Pac. 113. 


109. Waters and Water Courses—Injunction. 
—The chancery court has jurisdiction to en- 
join the damming of a bayou or other natural 
water outlet, where the injury therefrom is 
manifest, and continuous or constantly recur- 
ring, and the right to relief is clear.—Board of 
Sup’rs of Quitman County v. Carrier Lumber & 
Mfg. Co., Miss., 60 So. 326. 

110. Obstruction.—One who wilfully places 
and suffers an obstruction to remain in a stream 
for the purpose of vexing or harassing an up- 
per owner by setting back water is liable in 





punitive damages.—Black v. Hankins, Ala., 
So. 441. 
111. Public Use.—Persons of the class for 





whose benefit water is appropriated or dedi- 
cated to public use are entitled to demand ser- 
vice, regardless of whether they have previous- 
lv enjoyed it or not.—Jeter v. Vinton-Roanoke 
Water Co., Va., 76 S. E. 921. 

112. Pollution.—In a suit for damages to 
real property caused by the pollution of a 
stream through the introduction of sewerage, 
the owners are entitled to adequate compensa- 
tion; and so, where the bed and banks of the 
stream have been permanently polluted, they 
are entitled to damages therefor, even though 
the emptying of the sewerage has been stopped. 








—Doremus v. City of Patterson, N. J., 85 Atl 
606. 

113. Prior Appropriation.—A senior appro- 
priator, though entitled to a large flow of 


water to irrigate a small area lying so close to 
the stream that the water will return, cannot 
as against junior appropriators divert that 
same amount of water at another point to irri- 
gate lands lying so far from the stream that 
it camnot return.—Larimer County Canal No. 
2 Irrigating Co. v. Poudre Valley Reservoir 

114. Wills—Intention.—The rule that heirs 
and heirship are favored operates in the con- 
struction of will only in doubtful cases, and it 
may not defeat the clear intention of testator, 
nor interfere with his right to dispose of his 
propertv as he chooses.—Shackleford v. Wash- 
burn, Ala., 60 So. 318. 

115.——Vesting.—The law favors the vesting 
of estates in real property at the earliest pos- 











sible moment; the rule being the same al- 
thereh the estates be created throveh the 
medium of a trust.—Commonwealth v. Welford, 
Va., 76 S. E. 917. 
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ing Fund. By James M. Kerr scone Re 
LEADING CASE. 
Lease— Termination by Operations of Law. 
Greil Bros. Co. v. Mabson. Supreme Court 
of Alabama, Dec. 19, 1912 (with note) 231 
ITEMS OF PROFESSIONAL INTEREST. 
New York Court of Legal Ethics, Reecnt 
Opinions = s : RS 
BOOKS RECEIVED : SRL ATA. 236 
BOOK REVIEWS id ices she sole 
HI MOR OF THE LAW ies cccaninaibadion 237 
WEEKLY DIGEST OF CURRENT OPINIONS 2388 








Was he Guilty? 


J. S..was a clerk who attended his 
employer ona race track to record 
in a book his employer’s bets on 
the races. Was he guilty of “occu- 
pying a place on the ground for 
the purpose of recording bets,” 
under a penal statute making that 
a punishable offense? 

See “Occupant—Agent or em- 
ployee,” in Words and Phrases, 
for the answer 

The courts have defined or con- 
strued many thousands of words, 
legal and nonlegal, but all the 
subject of some legal contest. 
These definitions can be applied 
in your practice 


‘Words and Phrases 


135,000 definitions. 8 volumes 
$48.00 delivered 


West Publishing Company 
St. Paul, Minn. 
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LEGAL DIRECTORY 





CALIFORNIA. 
Long Beach - - - Thos. A, Sherwood 
ILLINOIS. 
Peoria - - - - Henry C. Fuller 
IOWA. 
Webster City - - - Wesley Martin 
MASSACHUSETTS. 
Boston (23 School St.) - J. W. Pickering 
MISSOURI. 
Liberty = - 7 - ~ D. C. Allen 
TEXAS. 
Fort Worth - - - John L. Poulter 


American Natl. Bank Bldg. Civil and Commer- 
cial Practice. 





University of Michigan 


Three years’ course leading to the degree of 
LL. B. The degree of Juris Doctor (J. D.) open 
to graduates of approved universities and col- 
leges. Regular session October to June, inclu- 
sive. Credit towards either degree may be ob- 
tained through work in the summer session of 
ten weeks. Law library of about 33,000 volumes. 
A fourth year of work leading to the degree of 
Master of Laws and permitting of specializa- 
on has been organized. For announcements, 
address, 


DEAN, DEPARTMENT OF LAW, 
University of Michigan, Box X, Aun Arbor, Mich. 
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EQUITY 


In Procedure, Codes and Practice Acts 


THE PRESCRIPTIVE CONSTITUTION 


By W. T. HUGHES 


Author of “CONTRACTS,” “PROCEDURE,” 
“GROUNDS AND RUDIMENTS OF LAW.” 


EQUITY treated on its broadest maxims, a group of three defined as the TRII.- 
OGY OF EQUITY. Following this method the entire law is articulated. On 
this principle must follow the restatement of the law prophesied and awaited 
twenty centuries. In -this restatement EQUITY is pre-eminent; it merges in- 
to all branches and ceases to exist as an individual branch. 

The Prescriptive Constitution is the higher laz—the root, trunk and heart- 
wood of all written laws, Its principles enumerated and the law articulated 
therefrom. 








* * * “T have carefully examined Equity in Procedure—the ‘Prescriptive Conati- 
tution.’ Four or five pages a day is as much as one could possibly hope to appreciate at 
the time. It is one of the most scientific, cogent and comprehensive works that it has 
ever been my pleasure to observe or to read. There was some degree of reason for the 
writer to believe that he had studied to some extent the question of pleading and pro- 
cedure. The seclientific treatment of the subject in this book is convincing that I had 
hardly scratched the surface. Execpt that few students are sufliciently matured to do 
it justice it ought to be in every law course. It is a profound exposition that pleading 
and procedure refiect the very genius of the Government and is the only protection to 
civil liberty and property rights except armed conflict. The author has been of great 
service, not alone to the Bar, but to Commerce and Society which, in due time, will not 
fail to recognize and recompense. 

When one thinks of the human sacrifice required in the preparation of a book like 
this, there comes a realization of the impossibil.ty of financial reward. The writer must 
be content with the fame that must inevitably attach to his name. The great underly- 
ing principles upon which all the law has so securely rested since the memory of man 
runneth not to the contrary, have been classified in orderly arrangement whereby they 
may. With proper effort, be observed and appreciated as the living principles that have 
made possible the dispensing of justice by civil'zed Governments, * 

From a viewpoint of pleading and procedure, the work is of the highest value. It Is 
really one of the profoundest works that it has ever been my fortune to study and I 
am urging it upon teachers. Very respectfully yours, 

“Norfolk, Va.” THOS. W. SHELTON.” 


Hughes on Equity in Procedure (1 Vol.)................$6.00 


Hughes on Grounds and Rudiments of Law (4 Vols.)....15.00 
DELIVERED FREE 











Central Law Journal Company 


420 MARKET 8TREET, ST. LOUIS, MO. 
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To Win ceo cin 


Do you want to be a Master of Men, a Brainy Thinker, a Financial Leader? 
You can be if you will learn the ‘‘ how ’’ as explained in the famous guidebook 
“POWER OF WILL, or the Science and Practice of Mental Supremacy.” 
Here is the most powerful, push-you-ahead, non-legal volume you can know. 
Its looo New METHODS will make your mind a Creative Power; train you 
for the Winning Personality; produce pr, Berg build Brilliancy 
of Intellect ; exhibit a spleudid Control of Thoughts and Actions; develop 
Mental and Physical Energy; school the Five Senses; insure Poise and 
Power before the Court. 


Here’s One-Third List of Contents 











The Law of Great Thinking. 

Four Factors on which great thinking 
depends. 

How to develop analytical power. 

How to throw the mind into deliberate 
controlled, productive thinking. 

How to make any topic yield ideas, in- 
structions, material for essays. 

How to guard against errors in Thought. 

How to make the Will supreme in the 
Mental Realm. 

How to drive from the Mind all unwel- 
come Thoughts. 

How to develop Reasoning Power. 

The secret of building brain-power. 

What creates Human Power. : 

Definite Methods for developing Will. 

How to acquire a direct, forceful, con- 
vincing style of talking. 

How to eliminate Mind-wandering. 

How to hold the Mind closely upon any 
line of Thought. 

How to overcome Indecision. 

How to develop abundance of Thought. 

The Principles of Memory. 

The Inner Law of Memory. 
How to plan ahead through the great 
pioneer power—IMAGINATION. _ 
Fifteen Star Methods for Eliminating 
Anger and Irritability. 

How to overcome embarrassing hesita- 
tion of Speech. ‘ 

The Mental Attitude you must hold to 
Impress people. 

The Secret of Control of Others. 

How permanent influence over others is 
obtained. 

The Best Rule in the control of others. 

The FIFTY-FOUR MASTER RULES in 
the control of others. 

The chief difficulty in Public Speaking. 





How to use the Skill-Art of Influence be~ 
fore any audience. 

How to Acquire Thought, Exercise Ex- 
pression, Develop Language. | 

How to be instructive, impressive, ef- 
fective, clear. 

How to develop to a high degree the 
Mental Moods of Interest, Feeling, 
Energy, Permission, Decision, Con- 
tinuity, Understanding, Reason. 

The Six Crown Principl.s for multiply- 
ing Will-power. 

The NINETY-NINE STAR METH9DS 
for using Will-power in the conduct 
of Life. 

The Seven Great Principles of drill in 
Mental, Physical, Personal Power. 

The FIFTY-ONE MAXIMS for applied 
power of Perception, Memory, Im- 
agination, Self-Analysis, Self-control. 

How to make the eye a great power in 
Observation and Influence. 

How to make the eye yield values in 
Mental Power. : 

How to school the eye for power in Bus- 
iness Society, the Law. 

How to force Will into the eye. 

How to keep the body poised. 

How to throw off the mood of Worry. 

How to secure steady nerves. 

How to keep the body quiet, controlled, 
ani eliminate nerve-sapping habits. 

The First, Second and Third difficulties 
in mastering Harmful Habits. 

The Mental law of habit cure. 

How to make the Imagination create for 
Literary and Legal Ability. — 

How to cure diseased Imagination. 

How to banish unhealthy mind states. 

The First Principle of success in contact 
with others. 5 

How to arrive at best decisions. 


















inches, designs stam 
postpaid for ‘ ° ° : 
Just pin your check to your letter head and send NOW. If you mail the book back within 
10 days of receipt, full refund made. Can be purchased only from 


_ “Power of Will’? consists of 28 special divisions coverin 
in one handsome volume, royal purple rib silk cover, pages gi 
ped in green and gold; securely pack 


400 pages ; bound together 


t; size6x9 
ed and sent $3.00 








‘Pelton Publishing Co., -:- Meriden, Conn. 





What LAWYERS 
Say 


“The work of a master 
mind; too much cannot be 
said in praise of it.” —D. 
Lloyd Claycomb, Altoona, 
Penn. 

“T have found nothing 
so helpful.” — A. Merrill, 
ATTORNEY GENERAL'S 
Office, Albany, N. Y. 

“Fully comes up to all 
your claims, if not surpess- 
ing that.”—J. M. Sheen, L. 
L.B. Atlantic City. 

“Would not wish to give 
it up.”—E. W. Smith, Den- 
ver. 

“Have enjoyed it im- 
mensely ; am reading it 
whenever I havea few mo- 
ments leisure.” —J, 
Schwinzer, New York City. 


What OTHERS Say 


“Most wonderful work 
of its nature ever exam- 
ined.”"— Dr. A. A. Barge, 
Newnan, Ga, 

«Would be cheap at any 
price.” —C. 8. Miller, Con- 
tinental Casualty Co., Chi- 
cago. 

“It isa great book.” —E- 
W. Jones, —_ of Schools, 
Stockport, Ohlo, e 
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Elliott on Contracts 


By WILLIAM F. ELLIOTT 


Author of Roads and Streets, Railroads, Evidence, Etc. 


Six Big Books. More Than 7,000 Pages. Over 200,000 
Citations. Price $39.00 Delivered. 





The Bobbs-Merrill Company, Indianapolis 
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